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CONCERNING LAWYERS 


CuHaRLEs MERRILL HouGu* 


Most old men spend much time meditating, de rerum 
natura, and that has a very Baconian sound. Yet candid reflec- 
tion will show that most of that elderly meditation is no more 
than seeking to make as important as possible the thinker’s 
particular res; such thought is only a form of vanity, like most 
cogitation; and it calls to mind a line somewhere read of late 
that every man over sixty providentially regards himself as a 
subject of romance. 

So I ought to be meditating about law, for of my sixty-six 


* Judge Charles Merrill Hough (1858-1927); A.B., Dartmouth; LL.D., 
Dartmouth, Williams, Yale; J.U.D., University of Pennsylvania; judge of the 
District Court of the Southern District of New York, 1906-1916; judge of 
the Circuit Court of Appeals, Second Circuit, 1916-1927; at times regular 
lecturer on legal subjects at the University of Pennsylvania, at Cornell and 
at the Harvard Business School; articles and addresses published in various 
legal periodicals; compiler of “‘Reports of Cases in the Vice Admiralty of the 
Province of New York and in the Court of Admiralty of the State of New 
York, 1715-1788.” 

The accompanying appraisal of the legal profession by Judge Hough, 
written in 1924, forms the concluding chapter of his private memoirs, which 
by the courtesy of his son, Professor John N. Hough, of the Department of 
Classical Languages, Ohio State University, we are privileged to publish. 
Coming now when the legal profession both within the law schools and beyond 
in the practice, is taking stock of its own defects not only in technique but 
also in perspective, this evaluation by one of its own savants affords a worthy 
and thought-provoking diagnosis. —The addendum by Professor Vanneman is 
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years, forty-five have been “devoted” (too solemn a word) to 
that subject. I have seen it from the angles of student, clerk, 
office manager, practitioner, arbitrator, judge, teacher, and juris 
consult—for I suppose that last portentous word covers such 
matters as spending the money of public-spirited private wealth 
in trying to better the law, and acting as delegate for the United 
States at an international legal congress. 

My opportunities for observation have been considerably 
greater than come to most lawyers; and after enduring or enjoy- 
ing them, what does one who anticipates no new professional 
experience, and has probably learned all he is capable of learn- 
ing, think about it all? Think about it as a career, that is, some- 
thing which, treated with intelligent and enlightened selfishness, 
advantages himself and others, broadens and deepens the mind, 
and serves the community? 

I do not think that the law was approached by me with 
either prejudice or enthusiasm; I was a fair observer, and 
observed under most favorable conditions, for the private char- 
acter and public repute of all the men to whom I “went to 
was deservedly high. 





school”—officially or otherwise 

Very early I learned, and still believe, that substantially 
everything most men socially enjoy 

“W ould be a rabbit in a wil’ cat’s paw, 
Ef ’twarn’t fer that slow critter, ’stablished law.” 

So the noble importance of law as the cement of society may 
be taken for granted. Opinions may differ as to what kind of 
society we should want, or what kind of law should stick that 
society together, but there cannot be any social organization 
without some law that accounts for its being. Indeed, observa- 
tion seems to show that the more theoretically free is a society, 
the more it abounds in laws—Soviet Russia is the obvious 
modern illustration, as the France of the Terror served for my 
American youth, and democratic America itself long seemed to 
Europe a dreadful instance. 

Let law then, in a sort of abstract personification, or in 
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apotheosis, remain on its pedestal and be worshipped. The 
question remains as to the result of the cult upon the priesthood. 
What does the practice of the law do for the mind, morals and 
social attitude of the profession I have followed for so long? 

Every steadily pursued round of action produces a mental 
effect, and the mental result of much practice of the law is 
sharpening, rather than broadening. No lawyer deemed by his 
peers worth the name ever forgets that his prime duty is to win 
his case, to advance his client’s interests. Every mental attribute 
is utilized to that end; the practitioner becomes an intellectual 
duellist, whose skill is first displayed in looking for weak places 
in this opponent’s defense; he is loath to show his own full 
strength until it is absolutely necessary. An action at law is a 
single combat, the counsel are the champions; and such fighters, 
however doughty and skilful with their weapons, are never 
strategists on a large scale. 

Thus, mentally the lawyer tends to be quick and sharp, 
rather than broad and constructive; he will almost always be 
content to win, and it is far more pleasing to him to win on a 
point of practice that makes a fool of his opponent than to 
triumph by obtaining a ruling that affects the community; 
indeed, the typical or usual lawyer is rather alarmed by such 
a result—he feels as if, like the hero of the Arabian Nights’ 
tale, he had released a djinn of unknown power. 

The moral result of much legal practice is what might be 
expected from the insistent “will to win,” instilled into all of 
us from our earliest student days. It is so very easy to justify 
the desire to win for your client. It is not exactly your own 
victory—at least that is the argument—and nobody has the 
right to win except in accordance with the rules of the game; 
so if you can play, under the rules, better than your opponent, 
your client ought to win. It is a singular sort of reasoning, but 
nearly universal and very professional. 

The result is that most of us keep our own affairs and those 
of our clients in separate and watertight compartments; what 
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we do for our clients and would do for ourselves are totally 
different matters. I have known men without number, who in 
their private affairs were of the most delicate honor, selfless 
perhaps to Quixotism, who would for their clients do anything 
the rigor of the law permitted. Of course they would probably 
not accept a client they disapproved of, but, once retained, they 
would deem it moral to see the immoral one through—once 
anyhow. 

Lawyers know this, and swmmum jus summa injuria is a 
very old maxim; but they will inflict the imjuria in accordance 
with jus and never have a twinge of conscience if it is done for 
a client and not for themselves. 

No body of men can do this sort of thing for generations 
without becoming warped; and nothing is more characteristic 
of the peculiar morals of the legal tribe, and nothing is more 
distasteful to the moral philosopher than the lazy table talk of 
a casually met professional body, for they are sure to “talk 
shop.” The best of them rarely boast, almost none will seriously 
debate knotty legal points; but they will endlessly swap stories, 
and in the majority of their tales some clever device of technical 
law, or suppression of what might have been evidence, has just 
“turned the odd trick” for a client. These are the episodes 
they remember and regard as the attic salt of easy conversation 
with their brethren. What a man remembers easiest and longest 
is what reveals the man, and this inexhaustible fund of tales of 
shrewdness (to use the most reputable name) marks the average 
practicing lawyer as one who learned young and never forgets 
to be clever and quick, and not too scrupulous—for his client. 

The educational result of this mental training and profes- 
sional tradition is equally obvious and distinctive. The typical 
lawyer is above all a ready and adaptable man. Talking for 
another is his trade, and most of us learn in time (and no long 
time) to talk with a borrowed personality. I have myself talked 
for navigators, merchants and scientists, not to speak of less 
reputable occupations, until I almost believed myself to be what 
my client said he was. 
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The ready counsel absorbs, or thinks he does, his client’s 
story and desires, until he sincerely and unconsciously identifies 
himself with the client and speaks of what we want and did; 
and not infrequently he drops the plural and acts the client. 
No man who does this long has time—there are not enough 
hours in the day—to do more than hastily assume the part he 
is to play. He may do the play-acting very well—many of us 
are great actors—but it is a borrowed cloak and mask after all, 
a part to be played as quickly and forgotten for another role as 
soon as possible. 

This is all a portion of the will to win, and win as economi- 
cally as possible; and the economy extends to thought as well 
as action. The lawyer who cares to go back of, or higher than, 
a favorable precedent is a professional rarity. He loves 
authority in a way that no theologian ever can emulate, and is 
accordingly accused of all sorts of intellectual offences. Of at 





least one offence he is guilty—he is rarely original, is usually 
content to show that the same thing has been done before in a 
way that suits him, and before he passes middle age is positively 
resentful of novelty in either thought or action. 

The absolute results of strict attention to legal business seem 
to me after all these years a sharp, narrow intellectuality, a sort 
of gymnasium-made mind, a double morality which even its 
possessors feel the need of justifying, and do so by arguments 
that never impress favorably the non-legal majority, and a lack 
of originality and dependence on precedent that irritates even a 
lawyer when he ceases to be a practitioner and becomes a judge 
or the like. 

Intellectually this last quality is the most trying. For 
instance, most lawyers are astonished, contemptuous and angry, 
if any reason for a ruling is asked for other than a citation of 
authority. The common answer is that discussion of the matter 
is useless, they have cessante ratione cessat et ipsa lex on their 
lips, but only a minority ever remember it effectively. I know 
no more pitiful intellectual spectacle than counsel trying to 
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“distinguish” a precedent, without going to the foundation 
reason for the old ruling. Most of their efforts basically 
resemble the argument of an admiralty advocate who denied 
the application of the case cited because it related to the navi- 
gation of a schooner, while the matter at bar had to do with 
a brig! 

The relative results of devotion to the law are interesting 
and at first mystifying. 

The followers of other professions, medicine, theology, 
pedagogy, engineering, chemistry, and so on, through a long 
and increasing list that may now include chiropody, look upon 
us with dislike, because our Learning consists almost wholly in 
digesting what our predecessors have done; we are not creative. 
The laity, the general public who furnish clients, have for cen- 
turies lampooned and caricatured us for greed and immorality, 
with about as much justification as resides in most lampoons; 
they really resent our authority, we being the priests who 
enforce law, which every layman dislikes except when it serves 
his turn. The governing class regard us as servants, disliked but 
indispensable. When the governing class was marked by wealth 
or birth, or both, we were on the whole their retainers; now 
that the governing class is emphatically half-educated Rotarians 
or the like, and privileged trades-unions, plus organizations like 
Ku Klux and Knights of Columbus, we are on the whole their 
servants—yet this statement really means no more than that 
we have never had an independent existence apart from clients; 
we live by them and for them, and are and always have been 
thoroughly parasitic. 

There are some practicing lawyers, possibly a hundred in 
the whole United States, who are not parasites, whose services 
to clients are regarded by the laity as a favor, and there are 
plenty of men who have studied law and know quite as much 
as the practitioner, who have no clients and do not want them. 
But the first class is too small, and the last too detached from 
the life of the bar to count. Nor do the judges make any differ- 
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ence, for they are overwhelmingly taken by popular election 
from the ranks of practitioners and are neither better nor worse 
than the ruck; the most active-minded of them often expect to 
return to practice after a judicial bath and rest, and even when 
they remain on the bench the practitioner’s attitude has become 
second nature—they are too old to change when they cross 
the bar. 

Just as some parasites conclude existence by holding up the 
tree to which they are attached, so many lawyers in late life 
seem to be props and mainstays of whole families; as trustees, 
agents and executors they appear very independent and impor- 
tant. But the appearance is unreal, for at most and best they 
have so absorbed the life of their cestuis gue trustent that they 
have no independent existence; they think, move and have their 
being as substitutes for their clients. 

The parasitic nature of legal practice becomes the more evi- 
dent the more numerous and wealthy are the res (business and 
estates) to which attachment can be made; young men see that, 
and more and more the best of the young crop have in my day 
turned away from the bar. It seems to me that the reason for 
this is that young men are for the most part not mercenary; 
they want wealth of course, but it is not an end, they far more 
desire power, which they express to themselves in terms of a 
free, influential, and enjoyable life; and when they perceive 
that the rewards of the bar very largely consist in being 
anchored to a few corporations—perhaps only one—as a sort 
of shield, the prospect seems one of slavery, not freedom. They 
each class suspicious of 





see that in a world ordered in classes 
if not hostile to the others—they must join a class, and they 
naturally prefer to go in (they hope) as a principal, not as a 
hired soldier. This is perhaps not well reasoned, but they do 
rank a division superintendent ahead of a chief attorney; and 
it is true that during my life the career of Samuel Dodd, whom 
no one knew unless he encountered the Standard Oil Company 
in a hostile manner, has represented a larger measure of pro- 
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fessional success than can fall to the lot of any but the possible 
hundred lawyers I have before alluded to. 

In the last fifty years, the bar has lost one attraction it held 
for a century at least; one which rendered, in America at all 
events, the practice of the law a pathway to political hegemony, 
if not to statesmanship. That Hamilton, Webster, Clay, Lin- 
coln, and even Jackson, were lawyers seemed a natural and 
excellent preparation for and aid in their political careers. All 
lawyers were and are taught that they are officers of govern- 
ment, who early promised to uphold and advance the Constitu- 
tion and laws of their country, and were therefore the fittest 
to be the leaders upon whom fell the duty of making and 
enforcing those laws. And such men as I have mentioned were 
real lawyers, with real clients, and all sorts of clients. Within 
my recollection Evarts was the outstanding example of the 
politico-legal leader both at the bar and in public life. Every 
one knew, and all seemed to approve, of his having represented 
rich and poor, persons and corporations, but more of course the 
rich, because long before my day he had joined the ranks of the 
century of lawyers I have selected as leaders. His professional 
activities helped, never harmed, his political aspirations to both 
elective and appointive offices. 

But for most of my forty years of activity, Evarts’ promi- 
nence as counsel for the powerful in business would have been 
a hindrance, if not a bar, to elective office at least. While I 
write, Coolidge’s insignificance as a lawyer is a political asset; 
while Davis, who is just joining my century of lawyers, is quite 
busy excusing himself for being able and successful in his pro- 
fession; and LaFollette is proclaiming his legal as well as per- 
sonal virtue in representing as a lawyer only the class of which 
he boasts himself a member. 

In the slang of the day, the young men have a “hunch” 
that these things are true, and the higher walks of political and 
public life are not as open to lawyers of good training and good 
clientele as they were in the generation before mine. Indeed, 
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in my time Hughes is the one real leader of the bar who has 
maintained the old tradition, and he went up like a rocket 
because the luck of a retainer made him the cross-examiner in 
the life insurance investigation of a quarter-century ago. Since 
1908 his offices have been appointive. Pepper, of Pennsylvania, 
is the only other man of this kind among my contemporaries, 
and he is a poor second. The fact that men of the lower type 
mentally and professionally, who seek to rise by pleasing the 
mob, are usually lawyers, only emphasizes the overwhelming 
truth about the practitioners of law—that they are merely the 
mouthpieces of their clients, and depend for all their effective- 
ness on having another man’s cause to plead, and being paid in 
money or offices for a vehement and successful pleading. 

Very largely because of this disappearance of real lawyers, 
who can get and have gotten good business, from the ranks of 
political leaders, the bar collectively has sunk in the estimation 
of the public during the last forty years or so. We are more 
and more engaged in business as private as that of a chemist— 
perhaps more so, for we naturally never make discoveries that 
may lead to El Dorado. 

In proportion as we disappear from public life (I do not 
mean office-holding for the salary’s sake) we more and more 
become servient not dominant, and servient in relation to our 
clients. That is so true now that it is a common thing to hear 
that so and so is restrained from aspiring to place or public 
power because he would, by so doing, offend his well-known 
and profitable clients. The dominance of the client class, i.e., 
the business community, has increased all my time, and now 
seems to me complete. It is natural enough, for they are the 
paymasters; and though the bar has always depended for sus- 
tenance on fees paid, the course of commerce has so concentrated 
legal business of all kinds in the cities that the paymaster class 
is able to watch its servants better than was possible when liti- 
gation was more evenly distributed geographically. That prac- 
titioner is in hard case who becomes distinctly persona ingrata 
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to a merchants’ association, a title company, a Chamber of Com- 
merce or perhaps even a Rotary club; unless he can make a 
business of attacking them on behalf of those whom these 
organizations view with disapproval, i.e., the less reputable 
elements of the community. This course is legitimate legal 
practice, according to all the canons of the day. 

So one always gets back to the basic proposition regarding 
my profession; it is our trade, and we make our living by 
serving another man’s turn. Talking for a client seems so 
thoroughly bone of our bone that lawyers talking for them- 
selves have long seemed to me a subject of laughter. 

The bar associations of all kinds do what they can, and 
there are alwavs some bold spirits who would like to do and 
try to do a great deal; but most lawyers are timid to the last 
degree in doing anything that may be unpopular, and a large 
number (I never feel sure of the proportion) are wholly with- 
out interest in public or even professional matters until they 
feel sure that there is a winning side. For these reasons, the 
general body of lawyers are perfectly worthless even in choosing 
judges; and when it comes to changes in procedural law, the 
way of the reformer is hard indeed, for the majority of prac- 
ticing lawyers want no changes at all; they behave as if they 
were afraid of being sent to school again, and develop a con- 
servatism that produces both despair and laughter. I assisted 
a year or so ago in taking a vote on a question thus presented: 
the law of New York forbids the introduction in evidence of 
most statements by one deceased who, if living, would be a party 
or privy to the litigation; that of Massachusetts admits such 
statements if and when the court deems them calculated to 
further justice; while the law of Connecticut opens wide the 
door and lets all such statements in. A representative number 
of lawyers practicing in each state voted as to what ought to 
be the law, and a substantial majority of the men from each 
state professed belief that their own state rule was best. Ommne 
ignotum pro horrifico ought to be the openly adopted motto of 
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the bar. A more local instance is the history of the New York 
Code of Civil Procedure, which became law just before my 
time. For more than thirty years I never heard a good word 
spoken for that scheme of doing business by any New York 
lawyer. Finally the movement for reform or simplification 
procured a hearing, and while the Practice Act resulted, the 
unwillingness of the bar to make any change that involved the 
labor of learning new matter prevented most of the reforms 
which the best men wished and worked for. This, coming at 
the end of my time and after my generation had daily cursed 
the Code, is perfectly typical. 

The same inability independently to function in accord with 
private professional opinion is most strikingly shown by the 
history of the 17th, 18th, and 19th amendments. Publicly, 
few matters have been viewed with more accord by legally 
trained minds than the popular election of senators, national 
prohibition, and women’s voting. Each scheme has privately 
been viewed with disapproval, distrust and even disgust. There 
were probably enough lawyers in all the legislatures of all the 
states to prevent the adoption of any of these amendments, but 
I have never observed or heard of any professional joint effort 
to defeat any of them—nor would a student of his fellow law- 
yers have expected anything of the kind. They had no retainer 
to fight for, they preferred to yield to the popular will, and felt 
no impulse to obey their professional instinct, opinion or con- 
science, if nobody hired them to use it. 

The authority is good enough for holding that a lawyer 
without literature is but a base mechanic; but when even a 
friendly critic looks for evidence of literature, culture, or broad 
learning of any kind among actively practicing lawyers, who 
must dominate the profession because they live by it and with it, 
he finds not near enough to leaven a lump of any size, much 
less a body of nearly an hundred thousand men. 

From whatever angle I have looked at the profession, the 
evidence is overwhelming that it is dominated by and the tone 








12 LAW JOURNAL — DECEMBER, 1938 
is given by what so many observers from the outside have called 
the “attorney mind,” which is what I mean by the mentality 
that is roused to shrewdest activity only by being employed to 
do somebody else’s business. It is never auto-dynamic; it seems 
as static as a copper wire until the current of a retainer flows 





through—then it is active enough, and even dangerous, for 
many of the most skilful lawyers seem as unaware of the effect 
of their vigor as is the current-carrying wire. 

The conclusion pressed upon me by long observation from 
many points of view is that the practice of the law, as it is pur- 
sued in America or any other country seen or read of by me, 
does not furnish a career broadening to the mind or ennobling 
to the character; on the contrary, its tendency is to make a sharp 
hireling whose mentality is absorbed if he is “learned,” in 
acquiring an extensive knowledge of what the courts have done 
aforetime, 7.e., how other shrewd fellows have fared in their 
arguments; and if he is not studious in the books, his unhired 
time is engaged in extending acquaintance—which is another 
name for enlarging knowledge of human nature. But whether 
he devotes himself to the “books” or the res humana, the prac- 
titioner is almost always illiterate in respect to what used to be 
called “litterae humaniores.” 

Of course, there are many exceptions, but of the hundreds— 
perhaps thousands—of real and active lawyers I have known 
not over ten per cent—and I prefer five—are literate in any real 
sense, and a considerable part of that percentage have escaped 
practice and found rest on the bench. 

Many, I think most, lawyers as they get old know, or rather 
feel, something of what I have written; and the time honored 
excuse is that the law is a jealous mistress. It is no excuse; all 
mistresses, both human and abstract, are jealous. The real ques- 
tion, whether the relation be amatory or professional, is: Who 
is the master? And the exceptional lawyers I have known, or 
known of on unimpeachable authority, were always men who 
had mastered the law sufficiently for their purposes, used it as 
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a tool, and did not worship it as a mistress or (much the same 
thing) as an idol. 

Such, even before my active day, were Sharswood, C. J., of 
Pennsylvania; William Allen Butler and James Coolidge Car- 
ter of New York; and, among my contemporaries, Wickersham 





and George Wharton Pepper of the same states—they pursued 
letters; Addison Brown, D. J., who used the law most skilfully 
to enable himself to botanize, and Judge Robert Grant of 
Massachusetts, who is as good a lawyer as he is novelist. But 
half the names that come easily to mind were or are judges, 
and all of them could have been, had they wished for that sort 
of retirement. 

These men, as men have sometimes during all time, rose 
superior to their environment; such self-elevation is recognized 
in every time, country and walk of life, but what is not recog- 
nized and is true is that the lawyer’s surroundings do not con- 
stitute an elevating environment. Nor is it true that the names 
I have given are merely those of very excellent lawyers who 
were also good men in the humdrum sense; Charles O’Conor, 
Rufus Choate, Jeremiah Mason and John G. Johnson were 
equally excellent lawyers—the last is in my opinion the greatest 
practitioner and best all round lawyer America ever produced 
(an assertion incapable of categorical proof)—but they were 
all mastered by the law, gave up everything for it, and never 
used a mastery of the law to prevent tyranny of mind dy the 
law. They were strong enough, but had no desire to cultivate 
any garden but that which lay within the walls that Coke had 
reared—a man who was a sort of legal leviathan, yet so ignorant 
of everything but the common law that his marriage was a 
Canon law crime. That old story is perfectly illustrative of the 
mere lawyer. 

I started with the assumption that the law—that is, an 
organization for whatever kind of society is wanted by the 
majority, and especially by the majority of thinkers—is a noble 
thing, worthy of study and meriting admiration. I have found 
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it so, and the difference between the study and exposition of the 
law and the practice thereof is no more than the result of client- 
seeking, and mastery by those whom lawyers seek. 

The study and teaching of law, the impartial consideration 
of customs stiffening into positive enactment, and the inter- 
national application or adjustment of what each set of nationals 
incline to think obvious or fundamental, is a process continually 
instructive and eternally enlivening; but it is not practice. If I 
could begin again, and with a better brain pursue the law, I 
would teach. For one uncontaminated by practice that is even 
better than judging, which is pleasant enough, but three-fourths 
of that labor is what a judge of my youth called “making the 
facts,” namely, adjusting the differences of false witnesses, most 
of whom are unconscious of any lying. 

What is attractive, broadening, inspiring and always amus- 
ing about law is the fact that nihil humanum is alien thereto. 
That flavor survives client-seeking and pettyfoggery, and makes 
even out of the general run of practitioners (who never will 
really master any part of legal science, and prefer to get their 
own clients and hire other lawyers’ brains) the pleasantest lot 
of shop talkers and best companions I have ever met. I have 
known well the shop of soldiers, something of the clerical and 
academic shops, and (in American lingo) have “met up with” 
all sorts of other professions and traders; but the legal shop 
furnishes more, and more various, things to talk about than any 
other, because of the application of nihil humanum to legal 
labor. 

If it were possible to practice law without being enslaved 
by clients, and acquiring the attorney mind, which is essentially 
a slavish mind, practice would be perfect; but, as that cannot 
be, my conclusion is that any lawyer may enjoy independence 
in thought and social action, if he will refrain from client serv- 
ing; but few of them can, and still fewer try; so that most of 
the tribe are, long have been, and probably will remain, a clever, 
agreeable, servient class, not overscrupulous about winning 
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cases, quite pleasantly careless about their own affairs, jacks of 
many trades and usually masters of none—not even their own. 
A curious compound which I can not approve nor urge upon 
others; yet for myself I have enjoyed it all, remembering video 
meliora, and acknowledging deteriora sequor. 


August, 1924. 


ADDENDUM 


The foregoing article manifests a boldness and an inde- 
pendence of thought which challenges many of the principles 
on which the members of the legal profession have been wont 
to base their professional attitudes. It is believed that much the 
same boldness and independence pervade Judge Hough’s 
judicial opinions. Obviously, it is possible to present here only 
a few examples, and they selected after a very inadequate 
sampling of his opinions. During his ten years as district judge 
he wrote 1,809 opinions and in his eleven years service as a 
member of the Circuit Court of Appeals he participated in 2,047 
cases, writing the opinion of the court in 675. Something in the 
quality and character of these judicial utterances gave to this 
judge the enviable reputation of being one of the half dozen 
really great judges of the Federal Bench. 

Immediately following the World War housing shortage 
was very acute in many urban centers. To remedy this situation 
the New York Housing Laws of 1920 were passed. By them 
the existing rental of resident property in Metropolitan New 
York was stabilized at the rental of the previous September for 
a period of two years. The constitutionality of these laws came 
before Judge Hough’s court and the following is from his 
opinion in Marcus Brown Holding Co. v. Feldman, 269 F. 
306 (1920). 

“But, no matter how astonishing the legislation appears to 
the citizen, it has been so many times said that the wisdom, 
expediency or sincerity of the Legislature is not open to judicial 
inquiry, that citation is superfluous. Judicial review is, and 
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always has been, properly limited to an inquiry into the reason 
for the ascertained legislative intention—starting with the 
premise that the mere “say so” of the Legislature does not fur- 
nish a reason by its mere existence. 

“The reason for the laws here involved is patent from the 
public documents above mentioned; no appeal need be made to 
common knowledge or contemporary observation. In October 
last, the Municipal Courts of New York City were flooded with 
more ‘notices to quit’—7.e., summary dispossess proceedings— 
than had ever before been known during an entire year. They 
amounted to 100,000, and according to the estimate of families 
commonly used by local relief associations and other statis- 
ticians the number of persons involved in each dispossess pro- 
ceedings was not less than 4, and in all probability 5. This 
meant that nearly 10 per cent of the permanent population of 
the city would (if existing laws took their course) shortly be 
seeking other habitations on the eve of winter. 

“On reason, then, if a given subject-matter is appropriate 
to the exercise of sovereign action, and such action has not been 
expressly and absolutely prohibited by the federal Constitution 
as authoritatively construed, the legislative result is not for- 
bidden, where the purpose is within the range of reserved 
sovereignty, the means appropriate, and the reason sufficient, 
even though in reaching the result some toes be trodden on; 
and how many toes and how severely they may be trampled is 
a question that varies with circumstances. We may inquire, 
therefore, whether the subject-matter of these statutes is his- 
torically appropriate for legislative regulation. While rarely, 
if ever, exercised in America, there can be no doubt that one 
of the oldest exercises of sovereignty has been to fix the price 
and use of some of the necessities of life, especially bread. 
Shelter is as much a necessary as bread, and that likewise has in 
times of stress been the subject of regulation, and indeed of 
apportionment. . 

“There have been, however, since the dawn of our legal 
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history, some occupations closely allied with the necessities of 
life, which have always been governmentally regulated, both 
as to prices chargeable and persons to be served. The usual 
examples are innkeepers, carriers, millers, ferrymen, and 
wharfingers. At common law the property of these men was 
held to be devoted to a public use, and their occupations were 
public business. . . . it may be and has been asserted 
that any business is affected with a public interest as soon as the 
electorate become sufficiently interested in it to pass a regula- 
tory statute. It is not necessary to go so far, but we must and 
do hold that the business of renting out living space, is quite 
as suitable for statutory regulation, and as much affected with 
a public interest, as fire insurance and trading stamps. It is easy 
to multiply quotations as to the inviolability of private business. 
It is singular how uniformly they come from decisions holding 
some business open to intimate regulation, while saying that, if 
such business were only private, it could not be regulated; but 
never is ‘private business’ defined. It is another of those phrases 
which is left to a process of ‘inclusion and exclusion,’ which 
really means a finding of facts.” 





The following extracts from Associated Press v. Interna- 
tional News Service, 245 Fed. Rep. 244, manifest a purpose to 
confine remedial justice within its conceptual confines, but, as 
was the characteristic of Lord Eldon, boldly to expand them in 
the interest of justice. Judge Hough in this opinion struggled 
manfully to pin a ‘property’ label in order to bring the difficult 
fact situation within the benevolent protection of equity rather 
than to suggest an abandonment of the property requirement 
for equity’s jurisdiction. His problem was to find a satisfactory 
justification for the granting of an injunction to enjoin a rival 
news gathering association from utilizing the plaintiffs bulletins 
after publication. Apparently unwilling, however, to rest his 
decision on the “property in news” basis, Judge Hough ruled 
that the defendant’s conduct amounted to unfair competition. 
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“As a matter of fact, one who, on hearing a rumor or asser- 
tion, investigates and verifies it, whether with much or little 
effort, acquires knowledge by processes of his own; the result 
is his. . 

“With the existence of a truth, with physical facts per se, 
neither plaintiff nor defendant is concerned; for them, facts in 
that absolute sense are but an ore in a mountain or fish in the 
sea—valueless unless and until by labor mined or caught for 
use. Nor are facts, even after ascertainment, news, unless they 
have that indefinable quality of interest, which attracts public 
attention. Neither is news always synonymous with facts, in the 
sense of verity; indeed, much news ultimately proves fictitious, 
yet it is excellent news notwithstanding. 

“Whether there is or can be any property in facts per se, 
any more than there is in ideas or mental concepts, is a meta- 
physical query that can be laid aside; for there is no doubt, 
either on reason or authority, that there is a property right in 
news capable of and entitled to legal protection. Property 
covers everything that has an exchangeable value . . . that 
news possesses the quality stated, seems obvious enough, when 
it is observed that defendant takes it, in order to exchange it 
against dollars. .. . 

“Tt is sought, if not to limit the doctrine of property in 
news to the time during which it remains locked up in the breast 
of its gatherer, to interpret the decisions cited as meaning only 
that news is ‘like a trade secret’ (198 U.S. 250, 25 Sup. Ct. 637, 
49 L. Ed., 1031), lost when divulged in the course of busi- 
ness. . . . But news is far more than a trade secret, for that 
must remain private to have its best value, while news is 
obtained for publicity alone. . . . It is reasonable and just that 
each member of plaintiff and plaintiff itself should have a 
property right in its news until the reasonable reward of each 
member is received, and that means (with due allowance for 
the earth’s rotation) until plaintiff’s most Western member has 
enjoyed his reward, which is, not to have his local competitor 
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supplied in time for competition with what he has paid for. 
Surely this is a modest limit of rights. . . . 

“Equity, however, is not stayed because a name does not 
fit, or one is not at hand to accurately describe a wrong of a kind 
necessarily infrequent.* If defendant takes what some one else 
owns, and sells it as of right, in rivalry with the owner, such 
competition is more than unfair; it is patently unlawful and the 
wider term comprises the narrower. But, laying aside the right 
of property* as the ultimate foundation of suit, the business 
method of selling, in competition with plaintiff and its members, 
something falsely represented as gathered by defendant other- 
wise than from bulletins and earlier editions is unfair because 
it is parasitic and untrue. It is immoral, and that is usually 
unfair to some one... . 

“To commercially distribute news not gathered by the 
sender is under the facts shown here an invasion of property 
rights; to send it out as one’s own labor is marked by that dolus 
which is fraud, and that is the basis of the doctrine of unfair 
competition in its wide sense.” 





The process by which equity expands into new fields or 
undertakes harder tasks in old ones, perhaps formerly refused, 
is strikingly revealed in Kearns-Gorsuch Co. v. Hartford-Fair- 
mont Co., 1 F (2d) 318. 

“ ... defendant urges... that specific performance 
cannot be ordered, because by so doing the court would require 
from both parties, and would be required to supervise, ‘the 
exercise of skill, personal labor, and experienced judgment in 
the continuous operation of a manufacturing business.’ 

“The contention rests on decisions, of which Rutland Co. v. 
Ripley, 10 Wall. 339, and Javierre v. Central Altagracia, 217 
U.S. 502, are controlling here. The law does move with the 
times, and usually moves first in the lower courts; indeed, the 
historic function of Supreme Courts is to prevent too rapid 


* Italics added. 
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advance. For me the statement (or perhaps dictum) of Life 
Preserver, etc., Co. v. National, etc., Co., 252 Fed. 139, still 
represents the present state of the law, viz. protracted super- 
visions of a business should not be assumed, but it is not true 
that it cannot be assumed. Everything depends on how insist- 
ently the justice of the case demands the court’s assumptions 
of difficult, unfamiliar, and contentious business problems. The 
tendency of the times is to ‘take on’ harder and longer pobs. . . 
As a judge of first instance | would not nowadays hesitate to 
undertake any business enterprise for which, with the support 
of competent receivers, I thought a reasonably intelligent judge 
reasonably fit.” 





In the case of United States Asphalt Refining Co. v. Trini- 
dad Lake Petroleum Co. (1914) 222 Fed. 1006, Judge Hough 
felt compelled to hold that the failure to comply with an arbi- 
tration clause in an English charter party was not a defense to 
an action for its breach in the Federal Courts. He concluded 
that “the decisions cited show beyond question that the Supreme 
Court has laid down the rule that such complete ouster of 
jurisdiction . . . is void in the Federal Forum.” A large part 
of his opinion, however, is a vigorous protest against the doc- 
trine and a fearless elaboration of its basic weakness even though 
it has the support of great names. The sweeping statutory 
changes in arbitration statutes which began about 1920 in this 
country by which the arbitration clause in commercial contracts 
was made enforceable and effective may have been stimulated 
in no small measure by this searching opinion. 

“There has long been a great variety of available reasons 
for refusing to give effect to the agreements of men of mature 
age, and presumably sound judgment, when the intended effect 
of the agreements was to prevent proceedings in any and all 
courts and substitute therefor the decision of arbitrators. The 
remarkably simple nature of this libelant’s contract breaking has 
led me to consider at some length the nature and history of the 
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reasons adduced to justify the sort of conduct, by no means new, 
but remarkably well illustrated by these libels. 

“It has never been denied that the hostility of English- 
speaking courts to arbitration contracts probably originated (as 
Lord Campbell said in Scott v. Avery, 4 H.L. Cas. 811 )— 

‘in the contests of the courts of ancient times for extension of jurisdiction 
—all of them being opposed to anything that would altogether deprive 
every one of them of jurisdiction.’ 

“A more unworthy genesis cannot be imagined. Since (at 
the latest) the time of Lord Kenyon, it has been customary to 
stand rather upon the antiquity of the rule than upon its excel- 
lence or reason: 

‘It is not necessary now to say how this point ought to have been 
determined if it were res imtegra—it having been decided again and 
again,’ etc. Per Kenyon, J., in Thompson v. Charnock, 8 T.R. 139. 

“There is little difference between Lord Kenyon’s remark 
and the words of Cardozo, J., uttered within a few months in 
Meacham v. Jamestown, etc., R. R. Co., 211 N.Y. at page 354: 

‘It is true that some judges have expressed the belief that parties 
ought to be free to contract about such matters as they please. In this 
state the law has long been settled to the contrary.’ 

“Nevertheless the legal mind must assign some reason in 
order to decide anything with spiritual quiet, and the causes 
advanced for refusing to compel men to abide by their arbitra- 
tion contracts may apparently be subdivided as follows: 

“(a) The contract is in its nature revocable. 

“(b) Such contracts are against public policy. 

“(c) The covenant to refer is but collateral to the main 
contract, and may be disregarded, leaving the contract keeper 
to his action for damages for breach of such collateral covenant. 

“(d) Any contract tending to wholly oust the courts of 
jurisdiction violates the spirit of the laws creating the courts, 
in that it is not competent for private persons either to increase 
or diminish the statutory juridical power. 
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“(e) Arbitration may be a condition precedent to suit, and 
as such valid, if it does not prevent legal action, or seek to 
determine out of court the general question of liability. 


“THE Doctrine oF REvocABILITY 
“This seems to rest on Vynior’s Case, 8 Coke, 81b, and is 
now somewhat old-fashioned, although it appears in Oregon, 
etc., Bank v. American, etc., Co., 35 Fed. 23, with due citations 
of authority; and in Tobey v. County of Bristol, 3 Story, 800, 
it is treated at great length. 


“True Pusiic Poticy Doctrine 


“No reason for the simple statement that arbitration agree- 
ments are against public policy has ever been advanced, except 
that it must be against such policy to oust the courts of juris- 
diction. This is hardly a variant of the reasoning ascribed by 
Lord Campbell to the ‘courts of ancient times’: 


“Such stipulations [for arbitration] are regarded as against the 
policy of the common law, as having a tendency to exclude the jurisdic- 
tion of the courts.’ Hurst v. Litchfield, 39 N.Y. 377. 

“Such agreements have repeatedly been held to be against public 
policy and void.” Prince Co. v. Lehman, 39 Fed. 704. 

“The above are two examples of the cruder forms of state- 
ment; but of late years the higher courts have been somewhat 
chary of the phrase ‘public policy,’ and in Insurance Co. v. 
Morse, 20 Wall. 457, Hunt, J., quotes approvingly from 
Story’s Commentaries, thus: 


“ ‘Where the stipulation, though not against the policy of the law, 
yet is an effort to divest the ordinary jurisdiction of the common tribunals 
of justice, such as an agreement in case of dispute to refer the same to 
arbitration, a court of equity will not, any more than a court of law, 
interfere to enforce the agreement, but will leave the parties to their own 
good pleasure in regard to such agreements.’ 


“But neither the court nor the commentator pointed out any 
other method by which an arbitration agreement could be 
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against the policy of the law, unless it were by seeking to divest 
the ‘ordinary jurisdiction of the common tribunals of justice.’ 

“Having built up the doctrine that any contract which 
involves an ‘ouster of jurisdiction’ is invalid, the Supreme Court 
of the United States has been able of late years to give decision 
without ever going behind that statement. . . . 


“THe Doctrine THAT THE COVENANT TO REFER IS 
CoLLATERAL ONLY 


“This idea is set forth with his customary clearness by 
Jessel, M. R., in Dawson v. Fitzgerald, 1 Ex. D. 257. It was 
repeated in Perkins v. United States, etc., Co., supra and 
accepted in Crossley v. Connecticut, etc.,Co., 27 Fed. 30. The 
worthlessness of the theory was amply demonstrated in Mun- 
Fed. 926, where Judge Brown, accepting without query or 
son v. Straits of Dover [S.S. Co.|, 99 Fed. 787, affirmed 102 
comment the doctrine that any agreement which completely 
ousted the courts of jurisdiction was specifically unenforceable, 
found himself unable to award more than nominal damages for 
the breach of the collateral agreement. The opinion for affrm- 
ance (102 Fed. 926), is written by Wallace, J., who had himself 
pointed out in Perkins v. United States, etc., Co., supra, that the 
action for breach of the collateral agreement to refer was a 
remedy against the contract breaker who sued when he had 
promised not to. Comment seems superfluous upon any theory 
of law (if law be justice) that can come to such conclusions. 


“Tue THEeory [Hat ARBITRATION AGREEMENTS VIOLATE 
THE SPIRIT OF THE Laws CREATING THE CourRTs 


“This is the accepted doctrine in New York, as shown in 
Meacham v. Jamestown, etc., Railroad, supra. Yet it is surely 
a singular view of juridical sanctity which reasons that, because 
the Legislature has made a court, therefore everybody must go 
to the court, 
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“THe THeory Tuat a Limirep Arsitrration, Not Oustinc 
THE Courts OF JuRispicTion, May BE VALID 

“This is thought to be the doctrine of Delaware, etc., Co. v. 
Pennsylvania, etc., Co., 50 N.Y. 265, and it is plainly accepted 
by the Supreme Court of the United States. Hamilton v. Liver- 
pool, etc., Insurance Co., 136 U.S. at page 255, shows the 
familiar proviso in an insurance policy by which the amount of 
loss or damage to the property insured shall be ascertained by 
arbitrators or appraisers, and further that, until such an award 
should be obtained, the loss should not be payable and no action 
should lie against the insurer. This makes the appraisal or 
partial arbitration a condition precedent to suit. 

“But persons who would thus far avail themselves of com- 
pulsory arbitration must be careful, for it has been said: 

“**While parties may impose, as a condition precedent to applications 
to the courts, that they shall first have settled the amount to be recovered 
by an agreed mode, they cannot entirely close the access to the courts 
of law. . . . Such stipulations are repugnant to the rest of the contract 
and assume to divest courts of their established jurisdiction. As condi- 
tions precedent to an appeal to the courts, they are void.’ Stephenson v. 
Insurance Co., 54 Me. 70, cited in Insurance Co. v. Morse, supra. 

“Whatever form of statement the rule takes, the foregoing 
citations show that it always amounts to the same thing, viz.: 
The courts will scarcely permit any other body of men to even 
partially perform judicial work and will never permit the 
absorption of all the business growing out of disputes over a 
contract by, any body of arbitrators, unless compelled to such 
action by statute. Even such cases as Mittenthal v. Mascagni, 
183 Mass. 19, show no more than a belated acceptance of the 
right to confine litigation by contract to a particular court, for 
even that opinion does not recognize the right of mankind to 
contract themselves out of all courts. 

“The English Arbitration Act, . . . is such a statute. It 
has compelled the courts of that country to abandon the doctrine 
that it is wrong or wicked to agree to stay away from the courts 
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when disputes arise. It is highly characteristic of lawyers that, 
when thus coerced by the Legislature, the wisdom of previous 
decisions begins to be doubted. In Hamlyn v. Talisker Dis- 
tillery, (1894) App. Cas. 202, Lord Watson said: 

“The rule that a reference to arbitrators not named cannot be 
enforced does not appear to me to rest on any essential considerations of 
public policy. Even if an opposite inference were deducible from the 
authorities by which it was established, the rule has been so largely 
trenched upon by the legislation of the last 50 years . . . that I should 
hesitate to affirm that the policy upon which it was originally based could 
now be regarded as of cardinal importance.’ 

“Neither the Legislature of New York nor the Congress 
has seen fit thus to modernize the ideas of the judges of their 
respective jurisdictions. ... ” 

Judge Hough appreciated the dangers of arbitrary power 
and the necessity for an established procedure to control admin- 
istrative action. He appreciated a difference in these tribunals 
in this respect. The following from his pen was recently quoted 
by Professor Frankfurter.* 

“ “When I have before me a case on review from the Inter- 
state Commerce Commission, almost instinctively I want to 
sustain their order. When I have before me a case to review of 
the Federal Trade Commission, almost instinctively I want to 
reverse it.” ” H. W. V. 


* 12 U. of Cin. L. Rev. 271. (This statement was made in the early 
days of the Federal Trade Commission.) 











COMMON-LAW MARRIAGE 
IN OHIO* 


Rosatige M. Moynanant 


PRELIMINARY STATEMENT 


On June 27, 1936, a decision was rendered by the probate 
judge of Cuyahoga County, Ohio, with the introductory state- 
ment that “This court is interested in the case at bar, from both 
a legal and a social point of view.”” 

The matter had come before Judge Brewer as a routine 
motion to vacate the appointment of an administratrix in favor 
of one claiming a prior right to administer the estate of Eva 
Speeler, deceased. However, the extraordinary feature of the 
case which aroused the court’s interest, and which has had such 
a far-reaching social and legal history, lay in the fact that the 
acting administratrix was the daughter of the dead woman by 
an early marriage, whereas the person seeking to supplant that 
daughter was an alleged husband “by the common law.” This 
man, William Feeney, asserted that during the last ten years 
of her life he and Eva Speeler had been united in a common- 
law marriage and that, as her surviving husband, he was entitled 
to priority of administrative appointment. 

* All opinions expressed in this article are those of the author as an indi- 
vidual only. They are in no sense binding upon either the Social Security 
Board or the Office of the General Counsel to that Board. The author is 
indebted to Mr. David L. Waldron, Review Attorney, of the General Coun- 


sel’s Office of the Social Security Board, for valuable suggestions during prepa- 
ration of the manuscript. 


+ Member of the Bar of the State of New York; Research Attorney, 
Office of the General Counsel, Social Security Board. 

1 In re Estate of Eva Speeler, Deceased, 6 Ohio Opinions 529, 22 O.L. 
Abs. 223 (1936). 


>6 








Ww 


if 2] 


COMMON-LAW MARRIAGE 27 


A careful consideration of the evidence,’ introduced in sup- 
port of Mr. Feeney’s claim, led the court to deny the motion 
in the following language: 

We can only assume from these facts that Mrs. Speeler entered 
into this relationship for immoral purposes. She is a woman who had 
been twice married and was living with another man at the time Mr. 
Feeney entered the scene. He knew and the neighbors knew of the 
improper relationship of Mr. Marcus and this woman. (This court 
could as well be opened to the suggestion of whether Mr. Marcus is 
not or could not claim that he is the common-law husband.) The evi- 
dence does not show that Mrs. Speeler got a divorce from Mr. Marcus 
although it does show that they lived together for some years. This 
court cannot conceive of a man allegedly loving a woman enough to 
make her his common-law wife, and yet not being interested enough 
for the sake of common decency to avoid the slightest suspicion by marry- 
ing according to law. According to the contention of counsel for Mr. 
Feeney, the court could well assume Mr. Marcus was the common-law 
husband in the first place, and Mr. Feeney merely a man breaking sup- 
posedly matrimonial bonds. Where, then, can this court draw a line of 
demarcation between adultery and common-law marriage? (Italics the 
court’s. ) 


Citing earlier Ohio decisions, which will be discussed in 
detail presently, Judge Brewer stated certain Ohio rules with 
respect to common-law marriage. 

Common law marriages are recognized in Ohio, but as a matter of 
public policy such marriages are not favored.° 


Adultery will never, however long continued, constitute marriage.* 
) ? > ’ gz 


* The syllabus of the case summarizes this evidence as follows: “Where 
the evidence shows that decedent entered into a ceremonial marriage with her 
first husband N, and after his death entered into a ceremonial marriage with 
S, and after the death of S, she lived and cohabited with one M, and later 
meeting W, said to M, ‘Bill (W) is my man now and I don’t want any more 
of you’ and thereafter W began to cohabit with her, later moving into the 
hotel she owned, purchased her an engagement ring, and was introduced by 
her as her husband, W having no other employment save working around the 
hotel, such cohabitation continuing from October 1925 to March 1936, Held: 
such facts do not constitute a common-law marriage between decedent and W.” 
Additional evidence indicated that Fenney (W) and Mrs, Speeler had opened 
joint bank accounts, and that nurses who had taken care of Feeney during a 
hospital stay had believed him to be her husband. 

3 In re Barrett, 49 Bull. 222 (1904). 

* Swartz v. State, 13 O.C.C. 62 (1896), 7 O.C.D. 43, affirmed State v. 
Swartz, 35 Bull. 358. See also 18 O.C.C. 892, 9 O.C.D. 855. 
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A common-law marriage must be based on the meeting of minds 
and a mutual contract, and must be followed by cohabitation and con- 
duct which establishes belief among the neighbors that the relationship 
exists.” 

The court proceeded to distinguish the facts in the case at 
bar from those in the three® cases that have always been cited 
as landmarks in the judicial history of common-law marriages 
in Ohio. Of the two decisions recognizing that status, the legit- 
imacy of children was involved in Umbenhower v. Labus, while 
in Carmichael v. State a common-law marriage was upheld in 
affirming a conviction for bigamy. Had Judge Brewer based 
his decision in the Speeler case on the law as stated in these 
precedents, and on the contrasting facts and insufficiency of the 
evidence in that case, that decision while justified would not 
have been remarkable. But in addition the Court buttressed its 
opinion with quotations from authorities interested in the status 
of common-law marriage from the sociological as well as the 
legal standpoint, such as Richmond and Hall,’ Goodsell,” and 
Otto E. Koegel.” 


° Gillmore v. Dorning, 31 O. L. Rep. 588 (1930). 
® Duncan v. Duncan, 10 OS. 181 (1859) reversing 4 O. Dec. Rep. 26, 
Clev. L. Rep. 29 (1856) ; Carmichael v. State, 12 O.S. 553 (1861); Umben- 
hower v. Labus, 85 OS. 238, 97 N.E. 832 (1912), affirming 12 O.C.C. 
(N.S.) 289. 
7 “Marriage and the State,”’ Russell Sage Foundation, New York, 1929. 
8 “History of the Family as a Social and Educational Institution.” Judge 
Brewer, in quoting with approval Goodsell’s reflection, credits it to “Matri- 
monial Institutions,” an equally authoritative work, but written by Howard. 
The quotation appearing at page 537 of Goodsell’s work reads: Is it not 
an amazing fact, that, in a matter which so profoundly affects the dignity and 
stability of a family institution, society should be so slow to take enlightened 
action? Surely, no legislative reform is more needed than clear and positive 
statutes declaring such loosely contracted unions null and void.” 
®“Common-Law Marriage,” Washington, 1922, which undertakes to 
prove: 
1. That common-law marriages have not been valid in England since 
1753- 
2. That such marriages were valid prior to that time, notwithstanding a 
decision of the House of Lords in 1843 that they were never valid 
in England. 


3. That such marriages were invalid at common law for possessory pur- 
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In summarizing the history of non-ceremonial marriage on 
the continent, in England and in the United States, Judge 
Brewer listed (with particular emphasis on recent additions 
thereto) the states that have abolished common-law marriage 
either by statute or judicial decision. He ended by performing 
somewhat of a judicial miracle. This last feat consisted in resur- 
that had ever questioned the validity of 


10 


recting the one case 
a marriage because not performed in accordance with the Ohio 


poses, that is, the children could not inherit, the wife took no dower, 
etc, 

4. That such marriages were invalid in some of the American colonies, 

and certainly contrary to legislation and the policy of all the colonies. 

That the earliest decisions in the United States are against the validity 

of such marriages, but these decision are not referred to in the deci- 

sions establishing the rule in this country. 

6. That such marriages owe much of their validity to dicta of Chan- 
cellor Kent in 1809. 

7. That the Kent doctrine was not generally accepted until more than 
half a century later, the Supreme Court of the United States being 
evenly divided on the question in 1843. 

8. That the early decisions in this country, both those establishing the 


wn 


rule and those denying it, are extremely poorly considered cases, 
citing no authority and of only a page or two in length, whereas, the 
English cases show that no one subject in their jurisprudence was 
ever more carefully considered, one case alone covering nearly four 
hundred pages. 

g. That some States, apparently upholding the validity of common-law 
marriages, have in effect discarded the rule consensus non concubitas 
facit matrimonium, and adopted one, concubitas facit matrimonium. 
In other words, some States require cohabitation in addition to words 
of consent and thus we have one law providing that persons must 
cohabit before they become husband and wife (in itself anomalous) 
and another law providing that persons who do this without marrying 
are guilty of a crime. 

10. That, strictly speaking, the common-law doctrine is in most States 
recognized in name only; certainly in all of the states where the 
question has arisen marriage per verba de futuro has been discarded 
and the question of the validity of marriage per verba de praesenti 
without cohabitation has not frequently arisen. 

11. That the American decisions show that the courts of this country 
have not carefully investigated the subject. 

12. That such marriages are opposed by the American Bar Association, 
The Commission on Uniform State Laws, all modern authorities on 
Sociology, Marriage and kindred subjects and should be abolished. 

' Bates v. State, 9 O.C.C. (N.S.) 273 (1906) affirmed in part 77 O.S. 

622, 84 N.E. 1132 (1907) (See note 47, supra). 











30 LAW JOURNAL — DECEMBER, 1938 


statutes” since 1861, when Carmichael v. State’* had construed 
such provisions to be merely directory and not mandatory. 
Hailing this earlier opinion by Judge Hurin in Bates v. State 
as “the finest and boldest opinion on this subject,” Judge 
Brewer twenty years later quoted verbatim from it, paragraph 
after paragraph, in deliberate renewal of the challenge that the 
Ohio Supreme Court had declined in 1907. That tribunal, 
while affirming the circuit court’s decision on the ground that 
the evidence in the Bates case “did not establish a common-law 
marriage,” had refused to consider “whether such marriage if 
proved would be a predicate for the indictment.” As a result, 
the Bates case remained decently interred for some thirty years, 
although two years prior to the Speeler decision, Probate Judge 
McClelland of Franklin County had stirred the dust over its 
grave by quoting with approval one of Judge Hurin’s para- 
graphs in deciding Jn re Twellman." Moreover, its memory 
had been kept alive by reference to the circuit court’s views on 
the degree of proof required for a common-law marriage in the 
Drach v. Drach“ and Dirion v. Brewer, Adm’r’’ decisions. 
Judge Brewer concludes his interesting opinion in the 


Speeler case as follows: 


In 1907 the court with broad vision realized that the Carmichael 
case was 45 years old. Now 30 years have again elapsed, this county 
has increased greatly in size, the roads greatly improved, transportation 
of such modern design never conceived at the writing of the Bates 
decision. The covered wagon days are over. In this county there lives 
no person who cannot in some manner easily reach the County Court 
House, and partake of the gracious bounty of those, who are by law 
endowed with the privilege of conducting the marriage ceremony. His- 
tory has shown that at times, in years gone by, and still in some of the 
more remote parts of the United States, that in order to get to a Court 

11 Gen. Code, Secs. 11181-11198 (1) Throckmorton’s Ohio Code, 
Annot. (1936). Title III, Ch. 4, Procedure in Probate Ct. 

1212 OS. 553 (1861), f. n. 6, supra. 

13 32 O.N.P. (N.S.) 201 (1934). 

149 O.N.P. (N.S.) 353 (1910). 

15 20 O. App. 298, 151 N.E, 818 (1925). Motion to certify record 
overruled in 23 O.L. Rep. 589. 
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House to obtain a marriage license, great hardships had to be undergone. 
. . » By the wildest stretch of one’s imagination such could not be the 
case in Cuyahoga County and most certainly is not the fact in the case 
at bar. A five-minute walk would have brought them to the court 
house. ... 

Whether we seek to decide these facts in the light of common 
decency, by the great weight of judicial decisions rendered by a long 
line of illustrious jurists, or in the interests of those countless thousands 
who are yet to reach a marriageable age—we can come to but a single 
conclusion. In view of the authority vested in this court, it is impossible, 
in good conscience, from the evidence shown, to hold this a common-law 
marriage, or, to paraphrase the words of Judge Hurin “If the evidence 
produced in this case constitutes a common-law marriage, in accordance 
with the law of Ohio, some other court must first proclaim it.” 

It is unquestionably true that the facts in the Speeler case 
are not typical; more frequently it is a woman who seeks to 
obtain recognition as a common-law wife, or widow, as the case 
may be; and the issue has arisen in prosecutions for bigamy, 
divorce or annulment actions, proceedings to determine dower 
right, to partition lands or to establish heirship. But in most of 
the reported cases there are the same elements of uncertainty 
and secrecy, of questionable relationship, of a compact formed 
in wilful defiance of the practices of the society whose approval 
is nevertheless sought, and whose laws are invoked for protec- 
tion or material advantage by those who have flouted their 
formal observance. 

“There could be no better illustration, 
and Hall” in 1929, “of the way in which customs persist after 
transplanting and after the excuse for them has long ceased to 
be valid than is found in the fact that in 24"” of our States com- 
mon-law marriages are still tolerated. They are unlicensed, 


” wrote Richmond 


unrecorded, and unaccounted, but recognized as legal. With 

the multiplication of modes of travel and of other forms of 

intercommunication, with the increasing need of an accurate and 

complete recording of social data, with social welfare deeply 
*6 “Marriage and the State,” (note 7, supra) pp. 29-30. 


*7 Now 23, inasmuch as the New York Legislature finally abolished com- 
mon-law marriage by Laws of 1933, Chap. 606. 
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involved in this question of the standards of marriage, these 
. . States still leave to the courts the decision as to whether 
a given pair who have dispensed with the ceremony are married 
or not. Not only do the decisions of no two of these States 
agree, but courts in the same State are at variance and certain 
individual courts have handed down contradictory decisions. 
Hence there is little protection provided today for the woman 
who believes she is a wife by common law; there is now nothing 
better than a trap in this belated survival of early English law.” 
Somewhat irked, perhaps, by the persistent efforts of the 
“reformers” of the first quarter of the century to secure passage 
of legislation outlawing common-law marriage in those states 
that tolerated it, Robert Black of the Ohio Bar, in 1928"* wrote 
a spirited defense of its continued recognition in which he 
asserted that “The rule accepted in the courts of the United 
States is Roman in concept if not in origin. It is not medieval 
but classical; it does not depend upon the notion of a promise 
being binding on the conscience and enforceable by a court of 
conscience. It is not metaphysical or sacramental but practical, 
depending verbally on proof [of] a status deliberately assumed 
and publicly maintained. Its sole difficulties are those of proof 
and lack of record.” And in the same article he stated at page 
115: “A legal doctrine will usually have a long history of 
precedent, showing a certain consistency in principle, but with 
a constant variation of application until the possibility of new 
situations is exhausted and the rule becomes final waless a 
change of social conditions necessitates a new examination. 
When, therefore, it is proposed to reverse by legislative fiat a 
settled formula of solution in a given set of conditions, it ought 
to require more than adjectives to justify a change so radical.” 
(Italics supplied. ) 
It is submitted that social conditions have changed even 
during the last ten years to such an extent as to justify a re- 
examination of this subject by the Ohio Bar. The operation of 


'’ Common-Law Marriage, 2 Cincinnati Law Review, 113, 131. 
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the Social Security Act*® will again bring the consent marriage 
to public attention and should be of particular interest to lawyers. 
This legislation in providing monthly old-age benefits” for 
millions of qualified wage earners in covered employments upon 
reaching sixty-five years, has at the same time provided for pay- 
ments by the Federal Government in the event of the wage 
earner’s earlier demise.*' Moreover, if the wage earner should 
die shortly after beginning to draw the monthly benefit the 
difference between what the deceased received and 34% of 
the total wages earned since December 31, 1936, will be paid 


on application.” In either event the “estate” or certain close 
relatives of the wage earner receive the death payment. As the 
Act becomes more familiar to our people and the benefits in- 
crease in amount with the lengthening work period of the wage 
earner, the “estates” thus created will be important to all strata 
of society. There is every likelihood that the crop of alleged 


common-law “widows” and “widowers” will show a marked 


increase, as that relationship is usually asserted when pecuniary 
gain warrants litigation. 

Since January 1, 1937, the Social Security Board has been 
certifying lump-sum payments to the estates of deceased wage 
earners, as provided by Section 204” of Title II of the Act. 


1 Pub. No. 271, 74th Cong.; 49 Stat. 620 (1935); 42 U.S.C.A. secs. 
301-1305 (Supp. 1937). 

7042 U.S.C.A. sec. 402 (a) (Supp. 1937), “Every qualified individual 

. shall be entitled to receive, with respect to the period beginning on the 
date he attains the age of sixty-five, or on January 1, 1942, whichever is the 


” 


later, and ending on the date of his death, an old-age benefit 

*1 42 U.S.C.A., sec. 403 (a) (Supp. 1937), “If any individual dies before 
attaining the age of sixty-five, there shall be paid to his estate an amount equal 
to 344 per centum of the total wages determined by the Board to have been 
paid to him, with respect to employment after December 1, 1936.” 

*2 42 U.S.C.A., sec. 403 (b) (c) (Supp. 1937). 

*8 42 U.S.C.A., sec. 404 (a) (Supp. 1937), “There shall be paid in a 
lump-sum to any individual who, upon attaining the age of sixty-five, is not a 
qualified individual, an amount equal to 34% per centum of the total wages 
determined by the Board to have been paid to him, with respect to employ- 
ment after December 31, 1936, and before he attained the age of sixty-five.” 
Section 404 (b) directs payment to the wage earner’s estate of “any part of 
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When the amount payable to an estate is $500 or less, the 
Board in its discretion granted under Section 205 of Title II,” 
may certify payments directly to those persons “entitled thereto 
under the law of the State in which the deceased was domiciled.” 
Payment must be certified to an administrator or executor in- 
stead of under Section 205," when the amount of the benefit 
upon an alleged common-law marriage, his or her status must 
be determined by the Board (or by the Court) in accordance 
with the applicable laws governing the relationship in the par- 
ticular case.** 

Studies are now in progress in the Office of the General 
Counsel of the Social Security Board at Washington, as to bases 
for determining marital status under the varying laws. It can 
be readily understood that if the facts of any particular case 
indicate that the relationship was entered into in a State other 
than the domiciliary State of the deceased, additional compli- 
cations arise.”* 


any payment under subsection (a) which is not paid to him before his death.” 
A “qualified” individual must be at least sixty-five years of age and have 
earned not less than $2,000 in wages in covered employment before attaining 
that age during five calendar years after December 31, 1936 [42 U.S.C.A., 
sec. 410 (c) (Supp. 1937)]. “Employment” means service of every nature 
performed within the United States by an employee for his employer except: 
(1) Agricultural labor; (2) domestic service in a private home; (3) casual 
labor not in the course of the employer’s trade or business; (4) service as an 
officer or seaman on an American or foreign vessel; (5) employment by the 
United States or an instrumentality thereof; (6) employment by a state, polit- 
ical subdivision thereof, or instrumentalities of a state or states or their political 
subdivisions; (7) service in the employment of exclusively religious, charitable, 
scientific, literary, or educational organizations not operated for private profit. 
[42 U.S.C.A., sec. 410 (b) (Supp. 1937) ]. 

24 42 US.C.A.., sec. 405 (Supp. 1937). 

2° 42 U.S.C.A., sec 405 (Supp. 1937), reads as follows: “If any amount 
payable to an estate under section 403 or 404 of this chapter is $500 or less, 
such amount may, under regulations prescribed by the Board, be paid to the 
persons found by the Board to be entitled thereto under the law of the State in 
which the deceased was domiciled, without the necessity of compliance with 
the requirements of law with respect to the administration of such estate.” 
exceeds $500. In either event, if the applicant’s claim is based 

26 See the language of sec. 405 quoted in note 25, supra. 

#7 As to the practical difficulties and the question of good faith, the fol- 
lowing quotation from one who encountered many, and grew somewhat skep- 
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Discussion 


All authorities agree that of the two forms of common-law 
marriage, either (1) per verba de futuro cum copula or (2) per 
verba de praesenti, the former have been outlawed in the United 


tical in consequence, may be of interest. Otto E. Koegel, now Professor of 
Domestic Relations in the National University Law School and formerly Asso- 
ciate Counsel of the United States Veterans Bureau, gives a revealing picture 
of the type of “common-law” marriage claims filed with that Federal agency: 

“During the recent war the Bureau of War Risk Insurance had before it, 
perhaps, more cases of alleged common-law marriages than are contained in 
all of the reports of adjudicated cases put together. It must be remembered 
that there were upwards of four millions of men in the military and naval 
service. The men were compelled to make allotments from their pay to their 
wives and children unless good cause was shown for exemption. The Exemp- 
tion Section of the Bureau of War Risk Insurance considered more than one 
hundred thousand claims for exemption from compulsory allotment, almost 
ten thousand of which were cases of married men who entered the service as 
single. Women claiming to be wives would file claim for family allowance and 
an investigation would be instituted. The writer had charge of these cases for 
a time and is in a position to say that by far the greater number of alleged 
marriages were meretricious relationships, for the convenience of the parties 
alone, and in a large percentage of the cases the reason no formal celebration 
of marriage was had was because one or the other, and in many cases both, of 
the parties were already married but separated from a former spouse. 
Moreover, very few, if any, of the persons really believe that they are mar- 
ried. Scarcely any of these persons believe that a divorce is necessary to 
dissolve the marriage; in fact, nearly all believe that common-law marriage 
and living in adultery are synonymous terms. If it were a sime quo non to the 
validity of such a union that the parties believe that a divorce is necessary to 
dissolve such a marriage (and a divorce is necessary as in any other marriage), 
then there are few if any common-law marriages. . . . (As is elsewhere 
shown, however, the parties may doubt the validity of the marriage and need 
not consider themselves married ‘in the eyes of the law’!) Few of such persons 
believe that children of these unions are legitimate. But, says, the Supreme 
Court, a strong reason for upholding such marriages is to legitimate the 
offspring of many parents conscious of no violation of law. The first part of 
this statement expresses a noble sentiment but the latter part borders on the 
ridiculous. ‘Many persons conscious of no violation of law,’ is a phrase which 
does not sound very well to one who has had actual experience in the handling 
of many of these cases. Again considering the first part of the statement, if 
these unions must be held valid marriages in order to render legitimate the 
unfortunate children thereof, the children of subsequent formal marriages of 
the parties must be bastardized. The great majority of common-law marriages, 
so-called, are not permanent unions. After a while the parties tire of each 
other and ‘marry’ someone else and have children.” Koegel “Common Law 
Marriage,” pp. 101-103, supra, Note 9. 
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States by judicial decree,” or have fallen with the State statutes 
prohibiting consent marriages im toto.” 

It is interesting to note that of some thirty cases involving 
common-law marriages that have been reported in Ohio, the 
earliest, Duncan v. Duncan,” decided in 1859, expressly repudi- 


28 Marriage Laws and Decisions in the United States (1929); Vernier, 
Vol. 1. American Family Laws, 107 (1931) and several authorities cited. 
L.R.A. 1915E 33; 38 C.J. 1319, 1320, sec. 94, n. 43, 45. Two author- 
ities make the definite statement that there is no decision in the United 
States that de futuro marriages are valid. Madden, Persons and Domestic Re- 
lations (1931) 58; Jacobs, Cases on Domestic Relations (1933) 399 n. See 
general discussion on common-law marriage in American jurisdictions, 39 
A.L.R. 538; 60 A.L.R. 541; 94 A.L.R. 1000; Billig and Lynch: Common- 
Law Marriage in Minnesota: A Problem in Social Security (1938), 22 Minn. 
L. Rev. 177. | 

*” For effect of statutes on common-law marriages, see notes 2 L.R.A. 
(N.S.) 353; L.R.A. 1915E 113. Since de praesenti marriages continue, out- 
side the States that have prohibited them, it should be remembered that such 
marriages may rest on either express or implied contract. Where the contract 
is in express terms, the courts must decide whether or not ensuing cohabitation 
as husband and wife is necessary before the union will be recognized as a 
common-law marriage. In cases of implied contract, the relationship of hus- 
band and wife by mutual consent is assumed to exist by reason of cohabitation 
and reputation. See 2 Schouler, Marriage, Divorce, Separation and Domestic 
Relations, 6th ed. (1921) sec. 1171, et seg.; Keezer, Marriage and Divorce 
2nd ed. (1923) sec. 73. See 27 Harvard Law Review 378 on general subject 
of requisites and proof of common-law marriages. 

5° 10 O.S. 181 (1859). See note 6, supra. Eliza Duncan had filed a bill 
in chancery with the Common Pleas Court of Cuyahoga County praying 
assignment of dower as widow of Alexander Duncan, deceased. The lower and 
district (circuit) courts awarded dower. Upon further appeal the Supreme 
Court reversed the decree of the district court and ordered the original bill 
dismissed. The facts were these: Deceased had been married in Ireland and 
there abandoning his wife, he came to Ohio with two sons. Later at his 
request Eliza, the petitioner, who had grown up in the same neighborhood, 
and knew both deceased and his wife in Ireland, came to live with him in 
Cleveland on the understanding that he would divorce his wife and marry her. 
He introduced her as his wife and she passed as such among neighbors. Two 
children were born of this union. No divorce was ever obtained and when 
finally news arrived of the wife’s death in Ireland, he renewed promise that 
“he would marry her,” but they continued as before until his death. The 
Supreme Court, in excepting marriage per verba de praesenti from its reversing 
opinion, inferentially upheld the lower courts’ view that non-ceremonial mar- 
riage was permissible under the Ohio Statute. In this connection read the 
intermediate opinion in Dunvan v. Duncan, 4 O. Dec. Rep. 26, Clev. L. Rep. 
29 (1856), which held that the prohibitions and penalties in the statute 
applied only to the officers who issued marriage licenses or solemnized the 
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ated the de futuro marriage doctrine in the following words: 


It seem to us that grave considerations of public policy forbid it; 
that it would be alien to the customs and ideas of our people, and would 
shock their sense of propriety and decency. That it would tend to 
weaken the public estimate of the sanctity of the marriage relation; to 
obscure the certainty of the rights of inheritance; would be opening a 
door to false pretenses of marriage, and to the imposition upon estates of 
supposititious heirs; and would place honest, God-ordained matrimony 
and mere meretricious cohabitation too nearly on a level with each 
other. 

The decision, however, was at pains to point out that there 
was no question involved of the validity of a marriage with 
words of present consent, nor as to the presumption of a mar- 
riage from reputation. Analyzing the celebrated English case 
of the Queen v. Millis,” the court decided that a mistaken doc- 
trine had been advocated in the United States on the authority 
of Chancellor Kent** and Greenleaf’s text on evidence,” that 
a contract for a future marriage, followed by cohabitation as 
husband and wife, is itself a valid marriage at common law. 
This doctrine was rejected by the Duncan decision. 

In 1861, Carmichael v. State’ reviewed the Ohio statutes 
regulating marriage then in force, and held that a marriage 
entered into without compliance therewith might be made the 
basis of a conviction for bigamy. The United States Supreme 
Court had already ruled that such regulatory statutes, unless 
express words of nullity in the statute so provide, shall be con- 
strued as merely directory.”’ In the Ohio case, John Carmichael] 
had appealed to the state Supreme Court from a conviction for 
bigamy. The facts are not given in detail, but it appears from 
the report that Carmichael, with one wife living, had had a 
marriage, leaving the marriages themselves valid and binding. See also oditer 


dictum on common-law marriages in Roberts v. Roberts, 1 O. Dec. Rep. 368 
(1853) 8 West. L. J. 372. 
** 10 Clark & Finnelly’s Reports 534. 
*? Kent, 2 Com. 87. 
“8 2 Greenleaf, sec. 460. 
*# 12 OS. 553 (1861). Sce note 6, supra. 
3° Meister v. Moore, 96 U.S. 76 (1877). 
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38 
marriage “solemnized”” with another woman before a person 
who had no license, as required by the Ohio statutes, to perform 
such a ceremony. There was no other objection to the form of 
the marriage and thereafter the parties had cohabited as man 
and wife. Judge Gholson read the opinion of the court and first 
construed the marriage statutes of Ohio, as follows: 


there is no provision that there shall be no marriage unless 
solemnized as provided in the act, or that a marriage, unless so solem- 
nized, shall be void. We are brought, then, to a rule of construction 
which appears to be established by the authorities, that a marriage good 
at the common law is good notwithstanding the existence of any statute 
on the subject, unless the statute contains express words of nullity. 
Bishop on Marriage and Divorce, sec. 167, and cases cited. . . . The 
act of the general assembly*’ is “an act regulating marriages”; it does 
not profess to create or confer a right to marry, but only to regulate the 
exercise of a right, the existence of which is presupposed. The conse- 
quences of denying validity and effect to the exercise of the right, would 
be so serious, that an intention to do so, will not be inferred, but must 
be clearly expressed. . . 

To constitute a marriage, it must appear from the acts of the parties, 
for words on such an occasion are acts forming a part of the res gestae, 
that they did, in the homely but strong language of our statute, “join 
together as husband and wife.” 


36 In the Carmichael case also, a detailed discussion was had of Queen 
v. Millis (10 Clark & Finnelly Rep. 534). Inasmuch as the two cases were 
analogous, the issue turning on the authority of the person who solemnized 
the first marriage in the English and the second in the American case, it is 
interesting to note that the decision arrived at by the Ohio court was directly 
opposite to that of the majority of the English judges. Agreeing with the 
minority that private contract marriages had been recognized for certain pur- 
poses in England prior to Lord Hardwick’s Act in 1753 (26 Geo. II, c.3) 
and could have been enforced by the ecclesiastical courts, Judge Gholson de- 
clined to admit such authority in the United States, owing to the constitutional 
separation of church and State. He nevertheless reasoned that the rule of the 
common law as understood in England prior to the decision in Queen v. Millis 
must have been in the minds of the Ohio legislators when they enacted the 
State statute, and concluded that “‘We cannot construe our statute as restrictive 
and prohibitory, as invalidating what, by natural law, the general law of soci- 
ety, independent of statutory prohibition, would be regarded as a valid 
marriage.” 

37 Passed January 6, 1824; took effect June 1, 1824; 29 Vol. Stat. 429 
(set forth in full Ohio Revised Statutes, Vol 1, 1860, cited in code as Swan & 
Critchfield 855 
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How this shall appear, in any case in which it is alleged that persons 
have joined together as husband and wife, without pursuing the mode 
prescribed by the statute, must depend on the circumstances. There 
must be a contract of present marriage, it must appear that the woman 
was taken as a wife, and that the man was taken as a husband. The 
circumstances of publicity in entering into the contract, and of cohabita- 
tion thereafter as husband and wife, are most important to show the 
intent with which any words were used, and without such circum- 
stances, under the manifest policy of our laws on the subject, and the 
habits and feelings of our people, an intent to form the honorable rela- 
tion of marriage could not be properly found. 


He then applied the law as above interpreted to the facts 
before the court. 


In this case those circumstances are clearly shown. It was a contract 
of present marriage openly made, and followed by cohabitation as hus- 
band and wife and we think was a valid marriage under the laws of 
this state. 

Being a valid marriage for other purposes, conferring on the parties 
the rights of husband and wife we see no reason why the party whose 
incapacity, from having another wife living, rendered the contract of 
marriage a nullity, should escape on the ground of a want of form, from 
the penalties of the statute against bigamy. On the contrary, if such a 
marriage be legal for other purposes, it would be dangerous in the 
extreme, to allow the mere form of the marriage to become a shield to 
protetc those who commit such a crime. 


In some thirty years following the Carmichael decision no 
case directly involving a common-law marriage status seems to 
have reached the Ohio courts. It is true that in Lawrence Rail- 
road v. Cobb” in 1878 and Bruner v. Briggs*® in 1883, the 


** 35 O.S. 94 (1878). Catherine Cobb had brought an action against the 
Lawrence Railroad Company for damage to her land and home by reason of 
the defendant’s road construction, alleging that she was a married woman in 
order to save the action from the bar of the statute of limitations, which made 
such exception. The railroad’s answer denied that the plaintiff was a married 
woman and the owner of the lot in question. Following a jury verdict for the 
plaintiff, the defendant appealed, excepting in particular to the trial court’s 
charge that “to prove the marriage of the plaintiff, it is not necessary that 
there should be record evidence of her marriage, or that persons should testify, 
that they saw the wedding ceremony performed, but it would be sufficient if 
you find that plaintiff and Mr. Cobb lived and cohabited together as husband 
and wife and raised children.” In which charge the Supreme Court found 
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highest court in the State upheld marriages established by proof 
of cohabitation and reputation, but whether the marriages them- 
selves were ceremonial or by consent was not questioned. These 
decisions, however, led to some confusion in later cases where 
such evidence was offered in proof of an alleged common-law 
marriage. The exact language of the Bruner case was “It is now 
too well settled to admit of dispute, that in all civil actions, 
when the right to succession of an estate depends on the existence 
of a marriage, it may be proved by reputation, declarations and 
conduct of the parties.” It is evident that this rule relates to 
proof of the marriage, not the fact of its existence. 


no error because “the testimony showed that the plaintiff and Mr. Cobb had 
been living and cohabiting as husband and wife for many years previous to the 
construction of the railroad and had been regarded and treated in the neigh- 
borhood as husband and wife, down to the date of the trial below.” 

*° 39 O.S. 478 (1883). Briggs, allegedly a surviving husband, brought 
action against Bruner to have curtesy assigned him in land conveyed to the 
latter by a daughter of Briggs’ deceased wife. There had been no issue of the 
alleged marriage between Briggs and the deceased. The Ohio statute of 
descent and distribution (sec. 17 as amended by 66 O.L. 21) allowed curtesy 
to the surviving husband in all cases except when the deceased wife left issue 
or a legal representative of such issue by a former marriage. It was necessary, 
therefore, in order to recover, that Briggs not only prove his own marriage to 
the deceased but that his wife had not been previously married. An amend- 
ment (64 O.L. 105) to sec. 15 of the descent and distributions statute had 
provided that “bastards shall be capable of inheriting or transmitting inheri- 
tance from and to the mother . . . in like manner as if born in lawful 
wedlock.” A general clause provided that said latter amendment did not affect 
the right to curtesy. The lower court found upon the evidence that Briggs 
had proved his case, necessarily holding that the daughter was illegitimate. No 
record evidence of Briggs’ marriage to the deceased had been introduced on 
the trial, nor was there any witness who saw them married. But evidence was 
offered, running through many years, of cohabitation as husband and wife, of 
mutual treatment and recognition of each other as such, and of such reputation 
in the community and circle in which they moved. It was urged on the appeal 
that more direct evidence should have been offered, since the marriage itself 
was in issue, but the higher court considered the proof sufficient. The decision 
seems to have been upheld on the competency of such evidence to establish the 
marriage, its sufficiency being for the jury to determine. As to the conflicting 
sections of the statute, it was held as a matter of law that while the illegitimate 
daughter might inherit from her mother, the surviving husband’s right to 
curtesy therein could not be defeated. 
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In Swartz v. State,“ the Eighth Circuit Court sustained a 
conviction for bigamy, a judgment subsequently affirmed by the 
Supreme Court. The indictment had charged that the accused 
married Kitty Stoner while allegedly the husband of Henrietta. 
The jury found upon the evidence that a common-law marriage 
existed between Swartz and Henrietta, although the original 
intercourse between them had been illicit. But for that feature 
the appellate court stated that the marriage could unquestion- 
ably have been established by reputation and cohabitation in a 
criminal as well as in a civil action, provided the jury be con- 
vinced by such evidence beyond a reasonable doubt. However, 
the presumption that the original illicit relationship continued 
must be overcome. Stating that in this case “every action of 
these people for nine years was consistent with their being 


> the court decided that “The jury were 


husband and wife,’ 
carefully instructed that unless they found beyond a reasonable 
doubt that the relation of husband and wife existed between 
Swartz and Henrietta, they could not find him guilty without 
direct evidence of the contract having been entered into, and 
that unless they found from all the evidence that such contract 
had actually been entered into between them, they must find 
him not guilty. We think that under the evidence the jury 
might well find the defendant guilty of bigamy.” The trial 
court’s definition of a common-law marriage, to the latter part 
of which special exception had been taken on the appeal, merits 
quotation: 

A simple agreement, between one man and one woman, who may 
lawfully so contract, that they will take one another as husband and 
wife henceworht, and that they will sustain this relation thenceforth so 
long as they both shall live, with the mutual understanding that neither 


913 O.C.C. 62; 7 O.C.D. 43 (1896); affirmed State v. Swartz, 35 
Bull. 358. Evidence was introduced to the effect that Swartz and Henrietta 
had cohabited for nine or ten years and were recognized in their community 
and church as husband and wife; that they were the parents of two children 
who bore family names, and were provided for by insurance taken out for their 
benefit by their father; that Swartz had qualified as a voter by registering 
himself a married man, and consistently spoke of Henrietta as his wife. 
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one nor both can rescind the contract or destroy the relation, followed 
by cohabitation; when they do this they are married. . . . And their 
marriage is just and valid in Ohio as though a chime of bells played a 
wedding march, and a half dozen bishops and clergymen assisted at the 
celebration before a thousand people. 

In spite of the floridity of this statement, the circuit court 
held that “The definition of the common-law marriage was a 
correct statement of the law in Ohio. . . . that there may be 
the relation of husband and wife subsisting between parties 
where there has been no ceremony of marriage, is absolutely 
settled, not only in very many other States, but in this State as 
well,” citing not Carmichael v. State” but Railroad v. Cobb.” 

In the same year and basing its decision in part upon the 
Swartz decision, Johnson v. Dudley” held that a common- 
law marriage may be proved from acts of recognition, cohabi- 
tation and the birth of children, despite the fact that the parties 
originally came together under a void contract, and that the 
intercourse was at first illicit. The alleged wife had been the 
slave of a planter in Alabama, in which State, of course, a 
marriage between them was prohibited. The particularly 
involved facts of this case are not important in this discussion. 
Suffice it to say that the determination of the case turned on the 
legitimacy of the heirs. 

The court held that in addition to some testimony indicating 
that a ceremonial marriage had been performed, the conduct 
and long-continued cohabitation of the parties justified a 
holding that a common-law marriage relationship during the 
years of residence in Ohio had been established. 

The court’s reasoning on the “reputation” element is 
arresting: 

It is true that very many estimable people from Oberlin testified that 
the general reputation, regarding the family at Oberlin was that they 
were not married, but I think this is to be accounted for somewhat by 
the reason that it was a case of a white man living with a colored 


*! Note 34 supra. 
4? Note 38 supra. 
33 O.N.P. 196, 4 O.D. (N.P.) 243 (1896). 
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woman. Had Malachi Warren been living with a woman of the same 
blood as himself, under precisely the same circumstances, during all these 
years, I doubt whether anybody in the town of Oberlin would have ever 
questioned, from the fact of the relationship, his conduct and treatment 
of his family, anything other than a lawful union. The very fact there- 
fore, of the difference between the husband and the wife as to color, 
would give occasion to remark, and by degrees acquire the force of 
general reputation, . . . I do not feel like taking the testimony as to 
reputation, and allow it to overcome the established fact as to the rela- 
tionship and the origin of that relationship between Warren and his 
wife. I think that in such a case, the law should make every reasonable 
presumption in favor of legitimacy. 

Three cases decided after the turn of the century in lower 
Ohio courts may be briefly mentioned. 

Mieritz v. Insurance Co.** which was a Common Pleas 
decision, definitely recognized that marriage in Ohio may be 
entered into by present agreement followed by cohabitation and 
holding out. The case involved recovery under an insurance 
policy which the insurer sought to avoid because of certain 
fraudulent misrepresentations made by the insured, one of 
which was alleged to be that the deceased and plaintiff had 
stated they were husband and wife. It appeared that at the 
time the parties had entered into a ceremonial marriage in Ohio 
in 1892 the wife had not been legally divorced from a former 
husband in Germany, though the divorce decree was proved to 
have been entered the following year. While stating that a 
common-law marriage to be valid must be made in good faith, 
the court charged the jury: 

If you find that in September 1892, this plaintiff and the decedent 
intended and agreed then to become husband and wife, and from that 
time on to decedent’s death cohabited as husband and wife, so treated 
each other and so held themselves out in the community, they were from 
and after March 18, 1893, legally husband and wife; for from that 
time she was marriageable, and continuance of the relation after that 
date, entered into in September, 1892, in the way and for the purpose 
I have stated, would be a ratification and a consummation of that 
agreement. 

**8 O.N.P. 422, 11 O.D. (N.P.) 759 (1901). For opinion on excep- 
tions to depositions, see 8 O.N.P. 460, 11 O.D. (N.P.) 601. 
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In Fergus v. Nash,” decided in the Franklin Probate Court 
in 1903, a marriage between a white woman and colored man, 
although penalized under a prohibitory statute which neverthe- 
less did not declare such marriages absolutely void, was held 
valid inasmuch as the parties were considered to have entered 
into the marriage according to the common law. 

In re Barrett,’ decided the year following in the Hamilton 
County Probate Court, presented an unusual situation, and is 
an illustration of how steadfastly the courts of Ohio have 
upheld the common-law form of marriage. The evidence 
clearly established the existence of such a relationship during 
some 17 years, both by contract and acts of the parties following 
cohabitation. However, during her !ast illness the wife, because 
of religious scruples, had sought to repudiate the relationship. 
The court held that she could not divorce herself from Mr. 
Barrett simply because she had changed her views on the subject 
of common-law marriages. 

We come now to the much discussed Bates" case. 

This matter went through three courts and originated in 
an indictment for bigamy charging that David Bates had mar- 
ried a Miss Miller, having previously contracted a common-law 
marriage with one Hazel Gintner which had not been dissolved 
by death or divorce. The trial jury convicted the accused upon 
evidence indicating that he and Hazel Gintner had cohabited 
as husband and wife intermittently during a two-year period; 
that he had acknowledged her as his wife to various friends; 
and that in his mother’s presence, he not denying the fact, he 
had heard her say they had been married. Furthermore, that 
at the time their child was expected he had assumed a husband’s 
responsibilities, engaging a physician, renting rooms and furni- 
ture to make a home for Hazel, and, the child having been 

4 48 Bull. 442 (1903). 

46 49 Bull. 222 (1904), supra, note 3. 

47 Bates v. State, 9 O.C.C. (N.S.) 273, 19 O.C.D. 189 (1906), reversing 
State v. Bates, 4 O.N.P. (N.S.) 503, 17 O.D. (N.P.) 301 and affirmed in 
part by Sttae v. Bates, 77 O.S. 622; 84 N.E. 1132 (1907). See notes 10, 
supra, and 52, post, 
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still-born, he had arranged for its burial, stating to the under- 
taker that he was the husband and father. 

On the appeal from sentence to the penitentiary, the circuit 
court was requested by the attorney for Bates to consider the one 


“whether an indictment for bigamy can be based 


question as to 
upon a so-called common-law marriage followed by a marriage 
to another person in accordance with the statutes of the State.” 
It was on this issue “and in the hope that our Supreme Court 
may once for all establish a rule as to the standing of a so-called 
common-law marriage in Ohio” that Judge Hurin, his associ- 
ates on the circuit bench concurring, delivered the opinion so 
commended in the Speeler case.** 

Reviewing the statutory requirements affecting marriage, 
and noting the detailed information necessary for record pur- 
poses combined with the liberal provision made for either a civil 
or religious ceremony, (preceded by publication of banns or 
obtaining a license to marry) the court stated*“’—and these are 
the paragraphs emphasized by Judge Brewer twenty years later 
in the Speeler decision: 


It thus appears that the Legislature has by most stringent rules pro- 
vided for marriage in accordance with law. These requirements are in 
form mandatory. There is an evident purpose of the Legislature to 
strictly guard the institution of marriage with such legal requirements 
as shall effectually protect the contracting parties and all others inter- 
ested, and shall at the same time safeguard the interest of the state and 
provide reliable records for future reference. 

But notwithstanding these strict requirements of statute, it is claimed 
by counsel for the state that there is another form of marriage equally 
legal; that a marriage consummated in total disregard of the statutes 
will be equally valid; that a private arrangement called a common-law 
marriage entered into by the parties, without a license from the state, 
without the publication of bans, without the services of minister or 
magistrate, without any ceremony whatever, without witnesses to the 
marriage itself, without any record of the existence of the marriage, 
without any definite promise of marriage, is just as effectual, just as 
legal and confers just the same rights upon the parties as a marriage 

48 See note 1, supra. 

*9 At p. 275. 
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in strict conformity to the statutory requirements which, in positive terms, 
specify the exact course of procedure requisite to a legal marriage, and 
impose severe penalties for any violation of the rules prescribed. 

The proposition is a startling one. If this be true, of what use are 
the statutory requirements? Why punish with fine and imprisonment 
the minister or magistrate or probate judge who inadvertently omits to 
do any one of a dozen formal things required by statute to be done, 
when none of these things are essential to a valid marriage? Why 
impose upon the contracting parties the expense and labor of filing state- 
ments, under oath, regarding all sorts of statistical matters, and the 
procuring of a license, and the securing of the services of minister or 
magistrate, when all these things add nothing to the validity of a con- 
tract which they themselves may enter into without any of these formal- 
ities and without the embarrassment of witnesses? Why require 
statistics to be compiled or provided for, when, if all these formalities 
are unnecessary, they will certainly be neglected and the statistics will 
certainly be incomplete and inaccurate? 

Admitting that common-law marriage exists in many juris- 
dictions, Judge Hurin proceeded to investigate its historical 
basis. He analyzed the English and American cases, particularly 
the Queen v. Millis and Carmichael v. State, observing with 
regard to the Ohio decision: 

Ist, That the opinion thus enunciated was an obiter dictum, not 
necessarily involved in the case then at issue which only related to the 
question whether the absence of authority in the officiating clergyman 
or magistrate, to solemnize a marriage, otherwise legal, render such 
marriage void. The broad question of the validity of a marriage in total 
disregard of the statutory law was not involved in that case; 2d, That 
as that case was decided before the adoption of the rule making the 
syllabus the law of the case, we are permitted to look to the actual facts 
of that case and to disregard the strict rule of its syllabus except in so 
far as it applies to the case then decided; 3d, That an examination of 
the reasoning of the learned judge, who rendered that opinion, makes 
it plain that his opinion is based, not on any authority in England or 
elsewhere, but upon his conception of what ought to be the law applicable 
to such a case. In fact, he reaches his conclusions after a somewhat 
painstaking effort to show that the English authorities support an exactly 
contrary view. 

And concluding: 


Ordinarily this court would feel bound, of course, to follow a 
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decision of the Supreme Court, but a dictum of that court in a case not 
involving the exact question before us, and especially when avowedly 
opposed to the recognized authorities of common law, seems at least to 
require careful consideration before it can be applied to the case at bar, 
where the facts present no analogy to those of the case, in which such 
dictum was expressed. 

The Carmichael case was decided forty-five years ago. In that 
time there has been a vast change in the condition of society. It is a 
matter of common knowledge that in these latter days the stability of 
the family is threatened as never before by loose ideas of marriage. The 
family is the foundation of the state. Marriage is the basis upon which 
the family rests. 

It seems to us that the importance of the question is such as to 
demand an independent consideration, and in the hope that the Supreme 
Court will have an opportunity of finally passing upon this question and 
settling the law of the state, we venture to disregard the decision of 
Carmichael v. The State, in so far as it seems to us to extend beyond 
the actual facts of that case and to lay down a rule on matters not 
involved therein. 


The court then considered the evidence in the Bates case and 
held that David Bates and Hazel Gintner had deliberately 
ignored the law and that the State had failed to prove any 
promise of marriage either present or future, though the accused 
admitted the latter. Indeed the actual basis of the State’s claim 
appeared to be the cohabitation. While acknowledging that 
such evidence had been held sufficient in divorce proceedings to 
establish the marriage sought to be dissolved, the court cited 
authority” that it could not be adduced in proof of a former 
marriage as a ground for the divorce, and discussed other Ohio 
cases in which proof of marriage was involved.’ Moreover, in 
a criminal action more direct evidence of an actual marriage was 
held essential; cohabitation, and admission of marriage by the 
accused being regarded as merely corroborative. 

Noting that one of the reasons stated in the Carmichael case 
for upholding non-ceremonial marriages was that “notwith- 

5° Houpt v. Houpt, 5 O. 539. 


51 Wolverton v. State, 16 O. 173; Edgar v. Richardson, 33 OS. 593; 
Bruner v. Briggs, 39 O.S. 478, supra, note 39. 
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standing any statute on the subject a common-law marriage is 
good, unless the statute contains express words of nullity, the 
court, at page 285, remarked: 

But if our understanding of the common law rule as to marriage 
is correct, such marriage was never good in England, except for limited 
purposes and has never been adopted in Ohio and therefore the supposed 
historic reason for this rule as to the interpretation of statutes fails. 

The marriage statutes of Ohio are in form mandatory. We have 
found no rule of common law or ecclesiastical law that would justify 
us in supposing that the Legislature meant anything else than what the 
statute so expressly declares. We know no rule of statutory construction 
that justifies us in reading into the statute a negation of its express terms. 
The repeated provisions for severe penalties on all those who neglect or 
fail to follow the precise formalities of the law as to marriage, seem to 
negative any idea that the Legislature ever intended or had in mind 
any other legal form of marriage. 

It would seem a strange anomaly if a civil contract leasing real 
estate, or agreeing to answer for the debt of another or an agreement 
made upon consideration of marriage, is to be held void unless in writing 
signed by the parties to the agreement; yet marriage itself, the most 
sacred and momentous contract in its consequences which it is possible 
for man to enter into, may be made by merely verbal promises or even 
without such promises. 

It is strange if our laws, in order to insure the stability of land titles, 
require a record of every deed and instrument conveying title, yet 
require (by implication) no record of the title on which the family name 
and honor, the property rights of wife and children, and the very legit- 
imacy of the children themselves depends. 

Reiterating that the evidence under review tended to show 
that Hazel Gintner did not consider herself legally married to 
David Bates, Judge Hurin concluded: 

But common-law marriages, however we are to understand that 
term, are not yet so common as to be recognized anywhere as anything 
but exceptional. Our marriage laws are, and have always been, well 
known and understood, and a legitimate ceremonial marriage, either 
civil or religious, is the universal desire of all decent people contemplating 
matrimony. 

To break down the bars established by the statute, to make possible 
the substitution of loose and uncertain requirements for the time honored, 
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fixed forms of the law is to open the way to all the forms of fraud and 
crime with which designing men may seek to destroy womanly virtue 
and with which unscrupulous women may seek to appropriate the good 
name and wealth of men to whom in life they were perhaps perfect 
strangers. 

If a private arrangement without any formalities, and without any 
writing or any record or any witnesses, is to be upheld as a civil contract; 
if secret marriages, known only to the parties themselves and participated 
in by none other are to be authorized; if the state is to have no right to 
protect its own interests, it is but one step further to the practice, now 
publicly advocated by certain notorious criminals and others, of having 
marriages on probation, the relation to cease at the will of either of the 
parties. 

If such is to be the law of Ohio, some other court must be the first 
to proclaim it. The judgment of the court of common pleas will be 
reversed, and the cause remanded for further proceedings. 

The Supreme Court of Ohio, however, to which further 
appeal was taken by the accused, did not avail itself of the 
opportunity to reconsider the subject of common-law marriage, 
so eloquently afforded to it by Judge Hurin. Instead, it 
afirmed” the judgment entered on his decision solely on the 
ground that the evidence in the Bates case “did not establish 
a common-law marriage.” ~ 

It was not until 1912, in Umbenhower v. Labus”™ that the 
highest court in the State rendered an authoritative decision 
affecting common-law marriages in Ohio. 

In the interval one other case was decided by the Insolvency 
Court of Hamilton County in 1910. This was Drach v. Drach,”* 
a divorce action in which a common-law marriage was held to 
be established by a writing acknowledging the same by the 
husband, followed by cohabitation and publicity. Citing the 


5? State v. Bates, 77 OS. 622; 84 N.E. 1132 (1907). “Judgment 
afirmed, on the ground that evidence did not establish a common-law mar- 
riage. Whether such marriage, if proved, would be a predicate for the indict- 
ment not considered.” 

53 85 O.S. 238, 97 N.E. 832 (1912), affirming Umbenhower v. Umben- 
hower, 12 O.C.C. (N.S.) 289, 21 O.C.D. 317. 

*#9 N.P. (N.S.) 353, 55 Bull. 86 (1910). This case is also quoted as 
authority for the indissolubility of common-law marriages except by death or 
divorce. 
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Duncan*’ and Carmichael” decisions in answer to defendant’s 
assertion that there existed some doubt that consent marriages 
were valid in Ohio, the Court concluded that, “As the common 
law is the foundation of the law of the State of Ohio, it follows 
that until the Legislature in its wisdom declares against the 
validity of common-law marriages that they must, when proven, 
be enforced by the courts of the State.” 

This case is particularly interesting because it distinguished 
the evidence required in proof of a common-law marriage. 


There are two ways in which a common-law marriage may be 
shown. One is specified in the statute on divorce and alimony in this 
state wherein it is enacted that proof of cohabitation and reputation may 
be given, and may be sufficient in the opinion of the court to establish 
marriage and justify subsequent divorce. ‘This is, perhaps, the usual way 
in which common-law marriages are determined to exist. 

It will be observed that where the proof relates to cohabitation and 
reputation that evidence is not introduced of the original contract, but 
the original contract is assumed and presumed to exist from the fact of 
cohabitation and reputation, and this kind of evidence being purely pre- 
sumptive, may be rebutted by other evidence, and when this occurs it 
becomes the duty of the court under such circumstances to determine 
whether or not under all the evidence a common-law marriage should 
be presumed to exist in the case. 

The other mode of showing the existence of a common-law marriage 
is to prove the contract by direct evidence thereof, and when the contract 
is proven, clearly and decidedly, no evidence under the common law is 
required as to subsequent cohabitation or reputation to establish such 
contract. 

Admittedly, the decisions in Carmichael v State” and Bates 
v. State’ mnay have thrown some doubt on these rules, the 
former emphasizing the necessity of publicity and reputation; 
the latter that of cohabitation and reputation. The court called 
attention to the stricter rule followed in criminal cases where 
the element of intent is important and more direct evidence 

55 Note 30, supra. 

56 Note 34, supra. 

57 Note 34, supra. 


58 Note 47, supra. 
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required. The Drach contract was held sufficient to establish 
the marriage, but “if it needed cohabitation and reputation and 
publicity to give point to the marriage and to make it valid, that 
exists in this case.” 

In Umbenhower v Labus’’ the leading case on common-law 
marriages in Ohio, the issue arose in this wise: In a partition 
action brought by Lee Umbenhower against his sister Hazel, 
each alleged to be seized in fee of undivided one-half interest 
in land sought to be divided, as sole heirs of Willard P. Umben- 
hower, one Grace Helen Labus (called Umbenhower) inter- 
vened and was made party defendant. The latter claimed to 
be one of the heirs of Willard P. and as such seized in fee of 
one-third interest in such lands, as tenant in common with Leo 
and Hazel. She alleged that she was the issue of Willard P. 
and his second wife Margaret. The children of the first mar- 
riage denied the validity of the second and asserted that Grace 
Helen was illegitimate offspring. The lower court found in her 
favor and ordered partition among the three children, which 
judgment was affirmed by the circuit court, and further appeal 
taken to the Supreme Court. 

It appeared that the first wife of Willard P., the mother of 
Leo and Hazel, had divorced him in 1900, inferentially because 
of his friendship with Margaret, later the mother of Grace 
Helen. Margaret and Willard were not married as prescribed 
by statute but, said the court, “It is asserted that they entered 
into a solemn contract of marriage to take effect in praesenti, 
which was accomplished and followed by cohabitation as man 
and wife, with notice to the society in which they moved and by 
announcement on all proper occasions that they sustained that 
relation to each other.” 

59 Note 53, supra. It is interesting to note that on the authority of the 
circuit court’s decision, while final appeal still pending, Fultz v. Fultz, 9 
O.N.P. (N.S.) 593 (1910), held that a common-law marriage might not be 
predicated upon the presumption of a former husband’s death, without an 


agreement between the parties to become husband and wife, followed by 
cohabitation as such. 
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Reviewing the earlier Ohio cases of Carmichael v. State,” 
Railroad v. Cobb, “* and Bruner v. Briggs,” but ignoring the 
Bates” decision, the Supreme Court affirmed the judgment of 
the lower court that a common-law marriage had been proved 
by the evidence adduced.** Equal validity in Ohio of cere- 
monial and consent marriages was declared in the following 
language: 

A contract of marriage is essential in either case. ‘The performance 
of a mere ceremony does not constitute a marriage. It must follow and 
be founded on contract. In one case, the consummation of the contract 
may be celebrated and observed with or according to statutory ceremony. 
In the other, the evidence of the marriage, in part at least, consists in 
the immediate and continued course of conduct of the parties in reference 
to each other in their domestic and social life. The contract of marriage 


°° Note 34, supra. 

6° Note 38, supra. 

®! Note 39, supra. 

°? Note 10, supra. 

63 Margaret’s testimony was as follows: 

“Billy then said to me “The court won’t give us no license’ and he took 
my hand, and he said ‘I pledge myself as true and lawful husband to you the 
longest day I live,’ and | said to Billy, ‘I pledge myself as true and lawful 
wife to you the longest day I live,’ and he slipped his mother’s wedding ring 
on my finger, and he kissed me, and he said, ‘if we ever have any children, 
they will hold us together.” 

The ring was put in evidence. With regard to this testimony the Court 
said: 

“The terseness and precision of the above language almost staggers belief; 
for it would, on first impression, seem inconceivable that persons of such walk 
in life would be capable of selecting and adopting such apt language to express 
their contract of marriage. * * * No one was present to corroborate or deny 
what the witnesses said, and if there were no circumstances of corroboration a 
court might hesitate in believing the story to such degree as to determine 
important intérests resting solely on its verity.” 

The corroborative evidence consisted of the birth of a child (Grace 
Helen) entered in a Bible in their possession; the fact that the woman gave 
up her position in a laundry and cohabited with Willard as man and wife and 
that they held themselves out to the public as such. After the child’s birth he 
treated her as his child and cared for her until his death. 

Noting that the lower court had sustained the marriage on this proof, 
“While the narrative of the mother is not alone above suspicion and lacks 
conviction beyond doubt, we cannot say the lower court was clearly wrong in 
founding its judgment on the evidence adduced and found in the record. If 
true, there was a contract of marriage per verba de praesenti, and the event 


’ 


was followed consistently by the usual indicia of the marriage relation.’ 
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need not be in writing in either, but may exist in parol. If it is cere- 
monially solemnized, the evidence of its consummation may be made 
a matter of record, if authorized by statute, and may be proved by 
eyewitnesses, admissions, cohabitation, etc. if the record evidence is not 
made, or, if made, is lost or destroyed. So it would seem that marriage 
rests on contract, and the state recognizes it as a civil contract, and it 
may be proved by competent parol proof and circumstances, when the 
degree of proof is clear and satisfactory to the court or jury. . . . 

. . the validity of a so-called common-law marriage has never 
been repudiated, when established by sufficient competent evidence, but 
has been clearly recognized. Indeed, the history of civilized society will 
show that in primitive times, and all down the line of its advancement, 
marriage relations were created by mutual contract of competent parties, 
without ecclesiastical or statutory ceremony. While it is true, Legisla- 
tures, from time to time, have endeavored to prescribe methods and 
formalities of marriage, and proper records of the same, in the interest 
of decency and good morals, and to thus exalt and make sacred the 
married state, it cannot be forgotten that no law has made such methods 
and formalities exclusive. In this respect, as in many others, there is 
always a stratum of society that prefers to shun or disregard legal cere- 
monies and adopt a coarser and less conspicuous way of forming domestic 
ties. It is the innocent offspring of such citizens that the law would 
mercifully protect, and rather call them heirs than bastards. 


The syllabus by the court definitely states that “An agree- 
ment of marriage in praesenti, when made by parties competent 
to contract, accompanied and followed by cohabitation as hus- 
band and wife, they being so treated and reputed in the com- 
munity and circle in which they move, establishes a valid 
marriage at common law; and a child of such marriage is 
legitimate and may inherit from the father.”* 


* Editor’s Note. This is the first part of Miss Moynahan’s article. The 
remaining part will appear in the March issue. 











Limiting the Voting Power of the 


Supreme Court: Procedure 
in the States 


Rosert L. HaussEr* 


From the standpoint of procedure, should the United States 
Supreme Court be required to vote at least six-three on con- 
stitutional issues? 

A frequent suggestion among the schemes that would curb 
the power of the Supreme Court of the United States to nullify 
Congressional Acts is the proposal to limit the power of the 
Court to do so except by a concurrence of at least six judges.’ 


* Legislative Drafting Bureau of Columbia University. 

‘The Supreme Court has invalidated eleven Federal laws by five-to-four 
decisions: Ex Parte Garland (1867), 4 Wallace 333, 18 L. Ed. 366 (Test 
Oath statute applicable to persons already admitted to the Bar); Pollock v. 
Farmers Loan & Trust Co. (1895), 158 U.S. 601, 39 L. Ed. 1108, 15 S. 
Ct. 912 (Income Tax law) ; Fairbank v. United States (1901), 181 U.S, 283, 
45 L. Ed. 862, 21 S. Ct. 648 (Tax on export bills of lading); Employers 
Liability Cases (1908), 207 U.S. 463, 52 L. Ed. 297, 28 S. Ct. 141 (Liabil- 
ity on interstate employers for injuries of employees) ; Hammer v. Dagenhart 
(1918), 247 US. 251, 62 L. Ed. 1101, 38 S. Ct. 529 (Prohibition on inter- 
state shipments from factories where child labor employed); Eisner v. Ma- 
comber (1920), 252 U.S. 189, 64 L. Ed. 521, 40 S. Ct. 189 (Income tax 
on salaries of Federal judges) ; Knickerbocker Ice Co. v. Steward (1920), 253 
U.S. 149, 64 L. Ed. 834, 40 S. Ct. 438 (Application of State compensation 
laws to maritjme injuries) ; Newberry v. United States (1921), 256 U.S. 232, 
65 L. Ed. 913, 41 S. Ct. 469 (Senatorial campaign expneditures) ; Burnett v. 
Coronado Oil & Gas Co. (1932), 285 U.S. 393, 76 L. Ed. 815, 52 S. Ct. 
443 (Taxation of income of State lands); Railroad Retirement Bd. v. Alton 
Ry. Co. (1935) 295 U.S. 330, 79 L. Ed. 1468, 55 S. Ct. 758 (Railroad 
Retirement Act); Ashton v. Cameron Cty. Water Improvement District 
(1936), 298 U.S. 513, 80 L. Ed. 1309, 56 S. Ct. 892 (Municipal Bank- 
ruptcy Act). And by five-to-three decisions: United States v. Moreland 
(1922), 258 U.S. 433, 66 L. Ed. 700, 42 S. Ct. 368 (Jurisdiction of the 
juvenile court of District of Columbia); Adkins v. Children’s Hospital 
(1923), 261 U.S. 525, 67 L. Ed. 785, 43 S. Ct. 394 (Minimum wage for 
women in District of Columbia). At least six judges have concurred in all 
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Such a plan would give a more positive assurance that the 
Supreme Court will resolve all doubts of validity in favor of 
the statute. 

But, may this result be accomplished by statute? Would it 
eliminate any real evil in our Federal system? These questions 
raise the problem of whether Congress has the power to change 
the voting ratio within the Court to arrive at certain decisions. 
And, even should this power be admitted, would it be wise to 
require the Supreme Court to uphold every Congressional Act 
unless six justices concurred in opposing it? 

The answers are necessarily inconclusive because Congress 
has never attempted such limitation, nor has the Supreme Court 
ever openly committed itself on the subject.” One must speak, 
therefore, in terms of analogies from the attempts of the States 
to regulate voting ratios within their own courts. 

Although, throughout our national history, decisions by the 
State courts have aroused State legislators to attempt to check 
the veto prerogative of the courts, summary inquiries reveal no 
State legislature that has declared by statute a change in the 
voting requirements of its supreme court before it could invali- 
date a law. The voters of three States have effected the change 
by amendments to their constitutions.’ An answer to the first 
question, therefore, is still speculative. But judicial practice in 
the three States that have limited the voting power of their 
supreme courts has been extensive enough to permit reasonable 
other cases holding Acts of Congress invalid. Cf. Culp, “A Survey of Pro- 
posals to Limit or Deny the Power of Judicial Review by the Supreme Court 
of the United States” (1929), 4 Indiana L. J. 386; Norton, “The Supreme 
Court’s Five-to-Four Decisions” (1923), 9 A.B.A.J. 417; R. E. Cushman, 
“Constitutional Decisions by a Bare Majority of the Court” (1921), 19 
Mich. L. R. 771. 

2 Cf. United States v. Klein (1871), 13 Wallace 128, 20 L. Ed. 519, 
and Fite, Katherine B., and Rubenstein, Louis B., “Curbing the Supreme 
Court—State Experiences and Federal Proposals” (1937) 35 Mich. L. Rev. 
762. 

3 Ohio Constitution, art. IV, sec. 2, adopted 1912; North Dakota Consti- 
tution, art. IV, sec. 89, adopted 1918; Nebraska Constitution, art. V, sec. 2, 


adopted 1920; a similar proposal in 1914 was not approved by the voters of 
Minnesota, 
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conclusions as to how effectively such amendments have solved 
the undemocratic result of a decision by a bare majority of the 
highest court nullifying a law that might possibly have been 
passed by a unanimous legislature and approved by all the 
justices in the lower courts. This study will classify the deci- 
sions under the three State constitutions to enable one to ap- 
praise a similar check upon the Federal courts. 


OHIO 

Only after stubborn resistance did the General Assembly of 
Ohio retreat before the advance of the doctrine of judicial 
supremacy in lawmaking. The Constitution of 1803* niggardly 
provided: 

The judges of the supreme court . . . shall be appointed by a joint 
ballot of both houses of the general assembly, and shall hold their offices 
for the term of seven years, if so long they behave well. 

And Salmon P. Chase, in commenting in 1833 upon the allot- 
ment of authority among the three branches of Ohio govern- 
ment, wrote: 

The judicial department has power enough; but, is not, perhaps, 
sufficiently secured in the independent and unbiased exercise of that 
power.” 

This “judicial insecurity” in Ohio became evident soon after 
the decision in Marbury v. Madison" when the Ohio judges 
likewise for the first time attempted to declare a State law 
unconstitutional. An act of 1805,’ defining the jurisdiction of 
the justices of the peace, had empowered the local magistrates 
(sitting without a jury) to hear civil cases involving more than 
$20," and prohibited a plaintiff from recovering costs in actions 

* Art. ILL, Sec. 8—Chase, Salmon P., Statutes of Ohio (Cincinnati: Corey 
& Fairbank, 1833), p. 79. 


° Chase, Statutes of Ohio, p. 353 cf. William T. Utter, “Judicial Review 
in early Ohio,” Mississippi Valley Historical Review, Vol. XIV, p. 3. 


5 

Hi 
® (1803) 1 Cranch 137, 2 L. Ed. 60. 
* 3 Ohio Laws (1804-5), p. 14 
~ bd. Sec. §. 
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commenced by original writ from the Court of Common Pleas 
for amounts between $20 and $50.” 

Judge Calvin Pease of the Common Pleas and Justices 
Huntington and Tod, comprising a majority of the Supreme 
Court, promptly held both sections void, not alone because the 
Ohio Constitution declared the right of trial by jury to be 
inviolate,’ but also because the Seventh Amendment of the 
national Constitution provided that in Common Law actions 
involving more than $20 the right of trial by jury shall be 
preserved [!]. Moreover, Judge Pease frequently intimated 
the power of the Supreme Court to suspend other legislation.” 

The representatives of the Assembly promptly impeached 
Pease and Tod” for this high-handed attack on the Legislature. 
The Senators, sitting as the High Court of Impeachment, tried 
Judge Tod first. He pleaded the purity of his convictions, and 
was unanimously acquitted. Pease too was absolved, but only 
after a vote of fifteen for his conviction and nine for acquittal— 
barely short of the two-thirds vote necessary for ouster. 


Constitutional Convention of 1912. 


This early distrust of the judiciary was revived in the Con- 
stitutional Convention of 1912 when the Progressives sought 
eagerly to check the conservatism of the courts in invalidating 
legislative acts‘“—a power which, incidentally, was expressly 
recognized in neither the Constitution of 1803 nor that of 1851. 
Thus, on April 3, 1912, Chairman John W. Peck of the Judic- 
iary Committee submitted proposal 184, that no Act of the 


® Id. Sec. 29. 

10 Constitution of 1803, Art. I, Sec. 8. The case was Rutherford v. Mc- 
Faddon, reported in Liberty Hall and Cincinnati Mercury, Nov. 3 and 10, 
1807. 

11 Chase, Statutes of Ohio, p. 39. 

12 No action was taken as to Huntington, who meanwhile had resigned 
and had been elected governor. Cf. F. R. Auman, “The Course of Judicial 
Review in the State of Ohio” (1931) 25 American Political Science Review 
367. 

13 Palfrey, John G., “The Constitution and the Courts” (1913) 26 Harv. 
L. Rev. 507. 
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Assembly shall be declared void except by concurrence of all 
the judges of the Supreme Court.” 

The Bar Association wailed in disapproval’® and forwarded 
the reason that a minority on the Supreme Court would be able 
to control a decision on constitutional questions. To allow a 
minority of the Court to sway the decision would be undemo- 
cratic! In answer to the Bar Association, one delegate remarked: 

I take it that we are not met here to please the bar association, but 
to adopt a judicial system which will be beneficial to the whole people.” 

The champions of proposal 184, to require unanimous con- 
currence of the Court before it could void a statute, advocated 
legislative supremacy in State government. The following 
counterpoint was typical during the Convention: 

Mr. Jones: “Suppose you have a case in the common pleas court 
where the common pleas judge holds a law unconstitutional, and the 
court of appeals also holds the law unconstitutional. Now you go to the 
supreme court of six judges, and five of them declare it unconstitutional. 


Do you think it the right thing to let that one man in the supreme court 


defeat the judgment of the five members of the supreme court, the three 
circuit judges and the common pleas judge?” 
Mr. Anderson: “You didn’t start back far enough. Where did the 


act come from?”’?? 


Later, it was suggested that in case of the inability of the 
Supreme Court to agree, the decision of the Court of Appeals 
should stand.” 

The first amendment was offered by Mr. Peck, who pro- 
posed that constitutional decisions of the Supreme Court need 
not be unanimous if the Court of Appeals should declare the 
statute void.’” A second amendment would have allowed the 


14 2 Proceedings and Debates, Constitutional Convention of the State of 
Ohio 1141 (1912). 

1© Id. 1028 ff. 

76 From Stene, Edwin O., “Is There Minority Control of Court Deci- 
sions in Ohio?” (1935) 9 U. of Cinn. L. Rev. 23. 

17 Proceedings and Debates, Constitutional Convention of the State of 
Ohio rogo (1912). 

18 Id. pp. 1127-28. 
19 Id. p. V14I. 
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Supreme Court to declare a law invalid upon a concurrence by 
all but one of the seven justices. 

The provision as finally enacted was a combination of the 
first and second amendments: 

No law shall be held unconstitutional and void by the supreme court 


without the concurrence of at least all but one of the judges, except in 
the affirmance of a judgment of the court of appeals declaring a law 


20 


unconstitutional and void. 

The most cogent justification in support of this hybrid 
limitation, in addition to the instinctive desire to check the 
uncontrolled powers of the judges, lay in the movement to give 
litigants one trial and an opportunity for a single, but final, 
appellate review. It is nonsense to permit a disappointed suitor 
to run his case up the hierarchy of courts. The chances for a 
persistent party are great that one of the courts of review will 
change the decision. A poor litigant may be financially unable 
to defend his judgment through the course of appeal. In many 
cases the delay itself in granting relief thwarts justice. Hence, 
the movement for “one trial, one review.” 

Mr. Peck, author of the original proposal 184, agreed: 

The great thing which we are after is having the intermediate court 
of appeals a court of final jurisdiction in all ordinary cases.”" 

Under this new arrangement, the litigants might hold their 
trial in a Common Pleas Court or in a court of first instance 
created by the Legislature.** The Courts of Appeals, at least 
one term to be held annually in each of the 88 counties, would 
have complete power of judicial review. And, except for an 
enumerated list of cases, their decisions would be final.” 

2° Ohio Constitution, art. IV, sec. 2 (adopted Sept. 3, 1912). Since 1912 
the Supreme Court has comprised seven judges. Everett P. Wheeler of New 
York, in ““The New Constitution of Ohio” (Dec. 13, 1912) 75 Central Law 
Journal 437, roundly criticized the Amendment as an attack on the independ- 
ence of the judiciary. However, Wheeler denounced every other major action 
of the Convention. 

21 5 Proceedings and Debates, Constitutional Convention of the State of 
Ohio 1141 (1912). 


22 Ohio Constitution, art. IV, secs. 1, 3, 4. 
*8 Id. art. IV, sec. 6: “The courts of appeals shall have . . . appellate 
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Thus, in a case involving the constitutionality of a statute, 
the presiding judge in the Common Pleas may without restraint 
declare the Act invalid. District Courts of Appeals, intended 
as the final courts of review in most cases, can likewise uphold 
or invalidate a statute by a bare majority of their membership. 
Such a decision may be appealed to the Supreme Court. But, 
consonant with its limited jurisdiction in other cases,“ the Su- 
preme Court can overturn a decision of a Court of Appeals 
upholding a statute only by concurrence of at least six of the 
seven judges. If a Court of Appeals has declared a law uncon- 
stitutional, then the highest body can affirm that judgment by 
a bare majority vote.” 


jurisdiction in the trial of chancery cases, and, to review, affirm, modify, or 
reverse the judgments of the courts of common pleas, superior courts and other 
courts of record within the district as may be provided by law, and judgments 
of the courts of appeals shall be final in all cases, except cases involving ques- 
tions arising under the constitution of the United States or of this state, cases 
of felony, cases of which it has original jurisdiction, and cases of public or 
great general interest in which the supreme court may direct any court of 
appeals to certify its record to that court” (adopted Sept. 3, 1912). 

74 Jd. art. IV, sec. 2: The Supreme Court “shall have . . . appellate 
jurisdiction in all cases involving questions arising under the constitution of the 
United States or of this state, in cases of felony on leave first obtained, and in 
cases which originated in the courts of appeals, and such revisory jurisdiction 
of the proceedings of administrative officers as may be conferred by law” 
(adopted Sept. 3, 1912). 

2° ‘This system positively forces the judiciary in Ohio to resolve all doubts 
in favor of the constitutionality of a statute. For example (1) the Act will be 
declared valid even if the Common Pleas judge, all three judges of a Court 
of Appeals, and three justices of the Supreme Court believe the law uncon- 
stitutional, so long as four justices of the Supreme Court hold otherwise; the 
case is similar in all 48 states. But, unlike the procedure in the other states, 
there are new three situations in Ohio requiring abnormal majorities to 
invalidate a statute. (2) An Ohio law will fall (ultimately) only if doth a 
majority of two of a Court of Appeals and a majority of four members of the 
Supreme Court, six of the seven justices must concur in voiding the statute; 
bare majority of the highest court have voted against it, despite how the 
intermediate court of appeal has ruled. (3) If a majority of two members of 
an Ohio Court of Appeals have upheld the Act, then it requires six of the 
s¢ven Supreme Court justices to overturn the decision; in 45 other states, a 
bare majority of the highest court could effect the same result. (4) Ifa 
statute is challenged in a case heard in the original jurisdiction of the Ohio 
Supreme Court vote against the Act; in 45 other states the Act will fall if a 
in 45 other jurisdictions, a bare majority of the court could so rule. 

Hence, in any proceeding, to have an Ohio law declared unconstitutional 
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Nevertheless it is obvious that the chances for a statute to 
be held void may vary according as to how the Court of Appeals 
ruled, as from which Court of Appeals the case has been carried, 
and as to whether the issue was tried in the original, or appel- 
late, jurisdiction of the Supreme Court. 

(1) Courts of Appeals are designed as the intermediate 
courts in Ohio; in a few subjects they have concurrent original 
jurisdiction. From the discussion in footnote 25, dealing with 
cases coming to the Supreme Court on appeal, one will readily 
see how five members of the Supreme Court may be consistent 
year after year in believing X-statute to be invalid; yet whether 
they can give effect to that belief depends on what the court 
below has done. 

(2) There are nine Courts of Appeals.** One Court of 
Appeals might uphold X-statute, so that the five Supreme 
Court judges who consistently oppose the X-statute must see 
their tribunal rule in favor of the Act. Is this decree binding 
on all appellate districts, and for all time? Or, may a second 
Court of Appeals overthrow the statute, so as to allow the five 
Supreme Court justices now to affirm its invalidity? Also, may 
a new set of judges on the first Court of Appeals disregard the 
prior decision and decide against the X-statute, thus to set up 
a straw-man for the five superior judges? 

(3) Does the restriction in the Ohio Constitution violate 
any guarantee in the Federal Constitution? 

(4) Does Art. IV, Sec. 2 limit the Supreme Court in cases 
tried within its original jurisdiction? If so, then if a litigant, 
bringing mandamus, must rely on the validity of X-statute to 
succeed in his action, would he not be more wise to invoke the 
original mandamus jurisdiction of the Supreme Court, rather 
than commence suit in a lower tribunal, which (a) might hold 
the lawyer must convince at least six of the ten judges of the Supreme Court 
and the Court of Appeals. A democratic answer to the Bar Association of 
1912. In all other jurisdictions, the number will be fewer. Quaere, how is 
the Indiana Supreme Court to rule on an Ohio law? 


26 Throckmorton’s Ohio General Code (June 1937), Appendix, title IV, 
ch. 1, sec. 14227 (effective July 22, 1935). 
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the statute unconstitutional so as (b) to allow a bare majority 
of the Supreme Court to affirm the decision? 

(5) In certain proceedings the Constitution and the Gen- 
eral Assembly have authorized appeals to the Supreme Court 
direct*’ from order of administrative boards. Where a board 
has recognized the validity of a statute, and an appeal is taken, 
must at least six judges of the Supreme Court concur before 
voidin gthe act? What if the board had nullified the statute? 

(6) Is a municipal ordinance or a ruling of a board a 
“Jaw” within the meaning of Art. IV, Sec. 2? May the Supreme 
Court invalidate an ordinance only by an abnormal majority? 
Or, can the Court void it by a bare majority? 

(7) Is the Supreme Court likewise restricted when it votes 
in an “advisory” opinion in a criminal case (Ohio G.C. Sec. 
13446-4)? 

The constitutional cases arising since 1912 have answered 
almost all the problems. 


I 


Thus far, the Supreme Court has followed a muddled 
practice when it decides constitutional cases on appeal. 

The case of Barker et al. v. City of Akron (Apr. 2, 1918), 
98 Ohio St. 446, 121 N.E. 646, was the first real test of the 
voting restriction. The Court of Appeals for Summit County 
had sustained Ohio G.C. Sec. 5052” requiring the expenses of 
conducting both general and special elections to be borne by the 
county treasurer as other county expenses. In proceeding on 
error, four Supreme Court justices believed the statute uncon- 
stitutional. But because three justices did not deem the section 
violative of any constitutional restriction, the Court was forced 
to affirm the decision of the appellate division. 

The next constitutional case brought on an appeal to the 
Supreme Court presented the opposite situation contemplated 


27 Ohio Constitution, art. IV, sec. 2; Ohio G. C. (June 1937) secs. 551-6. 
28 Now Sec. 4785-20. 
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by Art. IV. In Patten v. The Aluminum Castings Co. (May 
16, 1922), 105 Ohio St. 1, 136 N.E. 426, the plaintiff Patten, 
while employed by the defendant Casting Co. in painting its 
building, sued for injuries sustained from a fall from a scaffold, 
which plaintiff alleged had been negligently erected by 
defendant. 

In its defense, the Casting Co. denied the right of Patten 
to sue in the Common Pleas. Rather, he should be limited to 
recovery under the Workmen’s Compensation Act, for both 
parties conceded that the defendant had complied with Ohio 
G.C. Sec. 1465-69, allowing it to become a self-insurer and 
thus restrict the injured employee’s damages to a statutory 
schedule. 

Yet, according to Art. II, Sec. 35 of the Constitution, the 
employee was not to be limited to this statutory rate if the 
employer has failed “to comply with any lawful requirement 
for the protection of the lives, health and safety of employees.” 
And Patten claimed that the defendant had not complied with 
every “lawful requirement” because the defendant’s negligence 
constituted a violation of Ohio G.C. Sec. 12593, which imposes 
imprisonment or a fine on an employer supplying “defective 
scaffolding.” In answer, the Casting Co. denied that Sec. 12593 
was one of those “lawful requirements” in the contemplation 
of Art II, Sec. 35. 

Recovery for $8,750 in the Common Pleas was reversed by 
the Court of Appeals for Cuyahoga County.*” The appellate 
court ruled only that Sec. 12593 was not to be regarded as one 
of the “lawful requirements” of Art. II, Sec. 35. It discussed 
nothing of the constitutionality of Sec. 12593. The Supreme 
Court affirmed the decision for the defendant, by a vote of 
five-to-two.*° 

9 (July 1, 1920), 13 O. App. 188, 31 O.C.C. (N.S.) 481. 

8° Judge Jones, whose opinion was first, voted for the defendant since he 
believed Sec. 12593 (punishing a man criminally for #egligent raising of 


defective scaffolding) to contain too indefinite standards to impose criminal 
liability. Hence Sec. 12593 is void and cannot be considered one of the 
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The third situation for a case on review: In Morton v. State 
of Ohio (July 5, 1922), 105 Ohio St. 366, 138 N.E. 45, the 
Supreme Court deemed itself able, by concurrence of six judges, 
to declare an act unconstitutional after it had been upheld in 
a Court of Appeals. James Morton had been indicted for 
robbery and was confined in jail on account of his inability to 
furnish bail. He petitioned the trial court to be allowed to go 
to Chicago to attend the deposing of his material witnesses. But 
the judge refused, because Ohio G.C. Sec. 13668 did not allow 
defendants who were confined in jail to attend the taking of 
depositions outside the State, although it permitted a defendant 
not confined in jail to do so. A conviction was affirmed in the 
Court of Appeals of Cuyahoga County, and the Supreme Court 
brought error. 


“lawful requirements,” the violation of which enables an injured plaintiff to 
sue for unrestricted damages in a trial court. Only Judges Matthias and Rob- 
inson concurred in the opinion. 

Justice Hough concurred in the judgment, but on the theory that Sec. 
12593 was not one of those “lawful requirements” contemplated by art. II, 
sec. 35. He expressed no view on the constitutionality of Sec. 12593. Indeed, 
Judge Hough carefully noted: “I know of no reason by which the constitu- 
tionality of the act can be assailed. The argument is made that if the statute 
is not available to Patten in this case, it must be unconstitutional. This is 
no true. A law may be in harmony with various provisions of the constitution, 
and yet fail to be operative, or enforceable, or applicable to a given situation.” 
Chief Justice Marshall also concurred in the judgment, but “‘solely upon the 
ground that there is no evidence shown by the record to support the verdict 
and judgment” for the plaintiff, although, it is true, he made a totally unwar- 
ranted dictum that Sec. 12593 was unconstitutional. 

Carl L. Meier, in “Power of the Ohio Supreme Court to Declare Laws 
Unconstitutional” (1931) 5 U. of Cinn. L. R. 293, at p. 299, hence says 
Sec. 12593 “was held null and void by a bare majority of the court on the 
ground that it was indefinite and general in its requirements.” In view of 
the above analysis of the opinions of the majority decision, I must disagree 
with Meier. At best only three judges—Jones, Matthias and Robinson—held 
Sec. 12593 to be void; and even then they did not expressly state such a view. 





The other four judges either held Sec. 12593 constitutional or contended its 
validity not to be at issue (i.e., Marshall). Patten v. Aluminum Co., therefore, 
is not an apt illustration of the operation of the limitation on the Ohio judi- 
ciary. This case was overruled by dictum of Judge Allen in Sprinkler v. 
Fender (1923), 108 Ohio St. 149, 141 N.E. 269; in 1923 art. II, sec. 35 
of the Ohio Constitution was amended so as to substitute the words “specific 
requirement” for the words “lawful requirement.” 
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Four judges of the Supreme Court*’ voted for reversal of 
the conviction on the holding that, to allow a defendant not in 
jail to view deposition of witnesses examined outside the State 
but to deny this privilege to defendants held in jail, was a denial 
of the equal protection clause of Art. I, Sec. 2 of the Ohio Con- 
stitution. These four judges would not alone have constituted 
a majority sufficient to reverse the judgment on the ground of 
the invalidity of Sec. 13668. Chief Justice Marshall dissented 
without comment. Judges Wanamaker and Johnson volun- 
teered their uncalled-for remark that Sec. 13668 denied equal 
protection, but then voted to affirm the conviction since Mor- 
ton’s original petition to the trial court was defective in that it 
did not show the purported witnesses in Chicago to be those 
“whose attendance cannot be had at the trial.”” 

The first four judges seized upon the dictume of Wana- 
maker and Johnson and announced that they had the requisite 
six votes to declare Sec. 13668 invalid. 

Does this case support the proposition that if six justices 
venture their opinion as to the unconstitutionality of a statute, 
then the trial courts are bound to ignore the act? If so, the 
Constitutional check on the voting power of the Supreme Court 
has been eaten into by this unforeseen interpretation.” 

The fourth circumstance: the case of McBride, Treas. v. 
White Motor Co. (Dec. 12, 1922), 106 Ohio St. 656, 140 
N.E. 942, introduced a new obstacle to the attempts of the 
Supreme Court to invalidate a statute affirmed in the court 
below. Art. IV, Sec. 2 requires a “concurrence of at least all 


31 Robinson, Hough, Jones, and Matthias. 

32 105 Ohio St. 366, at 381. 

3 In my opinion, the conviction should have been sustained, by a vote of 
three-to-four, with an opportunity of appeal to the United States Supreme 
Court on the ground of a denial of equal protection under the Federal Con- 
stitution. I believe the more cautious observance of the distinction between 
holding and dictum led to a more logical result in Fullwood v. Canton (1927), 
116 Ohio St. 732, 158 N.E. 171, discussed infra p. 35. 

Sec. 13668 was repealed in 1929; now Sec. 13444-11 contains the pro- 
visions in unobjectionable form. 
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incapacitated or should disqualify themselves, the remaining 
judges may be unanimous in believing the statute invalid, yet 
must affirm its constitutionality. In the McBride case, review- 
ing the validity of Ohio G.C. Sec. 5327 upheld by a Court of 
Appeals, three justices disqualified themselves. It was impos- 
sible for the remaining members to declare the Act uncon- 
stitutional.** 

Again five members of the Supreme Court were unable to 
void a statute because of a favorable decision of the Court of 
Appeals below, in Shook et al. v. Mahoning Valley Sanitary 
District (Mar. 27, 1929), 120 Ohio St. 449, 166 N.E. 415.” 
Although an outspoken critic of “minority” court decisions,” 
Chief Justice Marshall did not hesitate to concur with Judge 


Day in overriding the view of his five associates.” 

*4 The constitutional dispute had arisen over the declaration in Sec. 5327 
that accrued debts might be credited against earnings in computing net income 
of a corporation for taxation purposes; were accrued taxes owing to the 
Federal government thus deductible? 

Sec. 5327 now forbids the taxpaying corporation from deducting the 
taxes payable to the United States from the net credits to be taxed by Ohio. 
The old section, as amended on March 6, 1923 (110 O.L. 23) to reverse the 
confused interpretation of the McBride case, was upheld in Tax Commission 
of Ohio v. National Malleable Castings Co. (June 21, 1924), 111 Ohio St. 
117, 144 N.E. 604, five judges believing it constitutional. A second amend- 
ment, effective on July 18, 1933 (115 O.L. 548), altered other provisions of 
the section. 

In Royal Green Coach Co. v. Public Utilities Commission (April 1, 
1924), 110 Ohio St. 41, 143 N.E. 547, a statute was upheld although five 
judges believed it void. Wanamaker, J., did not participate; infra, p. 34. 

35 The Court of Appeals for Mahoning County had upheld the validity 
of Ohio G. C€. secs. 6602-34 to 6602-106, authorizing the creation of the 
Mahoning Valley Sanitary District to supply water to Youngstown and Niles. 

36 Cf. his opinion in Board of Education v. Columbus (1928), 118 Ohio 
St. 295, 160 N.E. 902, infra, p. 25. 

87 An appeal to the United States Supreme Court was dismissed without 
discussion in Gottlieb v. Mahoning Valley Sanitary District et al. (April 14, 
1930), 281 U.S. 770, 74 L. Ed. 1177, 50 S.C. 333. In State ex rel. Bryant 
v. Akron Park District (1930), 120 Ohio St. 464, 166 N.E. 407, the votes of 
Marshall and Kinkade were likewise able to negative the dissenting votes of 
the remaining five justices, imfra, p. 27. 
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II 


Since the judgment of the Supreme Court is influenced by 
what a Court of Appeals has decided, the problem arises 
whether a statute, upheld by the Supreme Court by a subnormal 
majority because of a favorable holding of one intermediate 
court, will bind the courts in other appellate districts, or even 
the trial courts in the district where the original case arose. Ohio 
judges have faced these. procedural difficulties in ruling on two 
statutes. 

This cloud shadowed the fate of Ohio G.C. Sec. 1465-74." 
In De Witt et al. v. The State ex rel. Crabbe, Att. General 
(Nov. 13, 1923), 108 Ohio St. §13, 141 N.E. 551, the Su- 
preme Court reviewed the decision of the Court of Appeals for 
Fayette County” holding the 50% penalty provision of this 
statute constitutional.*” Five judges believed the fine a violation 
of Art. I, Sec. 16 of the Ohio Constitution. But since two jus- 
tices voted in favor of the penalty, the Court was forced to 
recognize Sec. 1465-74 as valid, at least for the Second Appel- 
late District.” 

Did this minority decision set a binding precedent on the 
trial courts? In 1927, in a similar penalty proceeding by the 
State before the Hamilton County Common Pleas (First Ap- 
pellate District), trial-Judge Darby was asked to recognize the 

88 Ohio G. C. Sec. 1465-74 provided that when the Industrial Commis- 
sion has awarded a claim under the Workmen’s Compensation Act, the amount 
of the award shall be paid by the employer within ten days after receiving 
notice; in the event of the failure or refusal of the employer to pay within 
the ten-day period, the award shall become a claim for liquidated damages, 
which, with an added penalty of 50%, may be collected in an action brought 
by the State on behalf of the person entitled. 

3° In the Second Appellate District. 

*° The employers, De Witt were ordered penalized 50% of the award 
of the Industrial Commission for their having refused to pay the claim on 
the ground that they were not the employers of the deceased. 

" Cf. 39 A.L.R. 1181n, “Constitutionality of statute penalizing unsuc- 
cessful appeal to courts from action of administratiev board”; and 43 A.L.R. 


335, at 365, “Independence of contract considered with relation to scope 
and construction of statutes.” 
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validity of Sec. 1465-74." Instead, after remarking that “but 
for the manner in which the De Witt case reached the Supreme 
Court, the decision of the court would have been to the con- 
trary,”*’ he proceeded to declare the penalty clause unconstitu- 
tional. His only justification was the opinion of the five 
minority judges. The State did not appeal.” 

The 50% penalty provision in Ohio G.C. Sec. 1465-74 
reached its finale in State, for Benefit of Bredwell et al. v. 
Hershner et al. (Apr. 18, 1928), 118 Ohio St. 555, 161 N.E. 
334. The dependant of a deceased employee, having received 
a compensation award from the Industrial Commission, sued 
in the Common Pleas of Butler County for judgment and 
for the 50% penalty for failure of the employer and his 
receiver to pay within ten days. A judgment for both items 
was reversed in the Court of Appeals (First Appellate Dis- 
trict, one reason being that the penalty was unconstitutional.” 
On error to the Supreme Court, six judges affirmed the inval- 
idity of the penalty.* 


*2 State of Ohio, ex rel. C. C. Crabbe, Att. General v. J. F. Crawford 
(Mar., 1927), 26 O.N.P. (N.S.) 519. 

* fd. a S40. 

*# Although the possible correctness of Judge Darby’s conclusion may be 
conceded, I believe his reasoning is unfortunate. In order to have allowed 
himself freedom to examine the constitutionality of the statute de novo, Judge 
Darby might have recalled that the power of the Supreme Court was shorn 
in 1912 so as to make each “court of appeals a court of final jurisdiction in 
all ordinary cases.” (Proceedings and Debates 1141.) Hence, the Supreme 
Court decision in the De Witt case was directed to affirming the Court of 
Appeals of the Second Appellate District alone, and the courts in the First 
Appellate District should be still free to decide for themselves. On the other 
hand, for a trial court blindly to follow the minority opinion of the Supreme 
Court as authority is to nullify the program of the Convention of 1912, how- 
ever illogical it may have been. Judge Darby’s logic was criticized by his 
colleague, Bell, J., of the same court, in Michaelson v. Cincinnati (1928), 
27 O.N.P. (N.S.) 100, at 101, infra, p. 39n. 

*° In this case, Antenem, Recr. v. The State, ex rel. Bredwell et al. (June 
10, 1927), 27 Ohio App. 4, 160 N.E. 637, Hamilton, P. J., dismissed the 
statute with the bare statement: “. . . we are of the opinion that that part 
of the act was unconstitutional and void.” 

46 Aff?'d. in The State, ex rel. Davis v. Industrial Commission of Ohio 
(Apr. 18, 1928), 118 Ohio St. 340, 161 N.E. 32. 
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This majority was large enough to control a case coming 
from any appellate district. Quaere, if the Supreme Court had 
afirmed the decision of the Court of Appeals for Butler County 
by a vote of only five-to-two, would this Hershner case bind 
the judiciary of the Second Appellate District (Fayette 
County)? In view of the decision of the Court of Appeals of 
Fayette County in the De Witt case, supra, a five-to-two ma- 
jority would be ineffective.*’ How else can we give logical 
effect to the expression of the Convention of 1912? 

The history of Ohio G.C. Sec. 3963 witnessed a similar 
disregard of one Court of Appeals for the two-to-five decision 
of the Supreme Court affirming the decision of another Court 
of Appeals. Sec. 3963 requires municipalities operating their 
water utility to furnish water free to the public school buildings 
in the corporate limits. Despite this order, the City of East 
Cleveland sought payment from the local Board of Education 
for service, but was denied relief both in the Common Pleas 
of Cuyahoga County and in the Court of Appeals for the Eighth 
Appellate District, which upheld the statute challenged by the 
city as unconstitutional.“ On error, Justices Jones and Day 
constitute a “majority” sufficient to affirm the judgment below; 
Marshall, Matthias, Allen, Kinkade and Robinson were an inef- 
fective dissent (City of East Cleveland v. Board of Education 
of City School Dist. of East Cleveland (May 26, 1925), 112 
Ohio St. 607, 148 N.E. 350). 

The next year the City of East Cleveland tried again to 

*7 Sec. 1465-74 Gen. Code has since been amended (effective July 8, 
1931) to eliminate the penalty of 50%. The Ohio Constitution, Art. II, 
Sec. 35, as amended in 1923, allows the Industrial Commission to assess a 
penalty of 50% where it is found that the injury resulted from failure of 
the employer to observe specific safety requirements. 

*8 East Cleveland v. Board of Education (June 23, 1924), 2 O. L. Abs. 
ae The “minority” believed the section in violation of Art. XVIII, Sec. 4 
of the Constitution, giving a municipality the power to operate public utilities 
and charge for service. Sec. 3963 still stands in the Code (June 1937): “No 
charge shall be made by a city . . . for supplying water . . . for the use 
of the public school buildings in such city... . ” 
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charge the Board for water service, in the hope that Judges 
Washburn, Funk and Pardee of the Ninth Appellate District, 
who were temporarily sitting for the Eighth Appellate District 
(in which East Cleveland is located), would reverse the pre- 
vious decision of the Supreme Court. In City of East Cleveland 
v. Board of Education of City School Dist. of East Cleveland 
(Mar. 28, 1927), 25 Ohio App. 192, 157 N.E. 575, these 
visiting judges upheld Sec. 3963 Gen. Code, without citing or 
referring to the previous litigation.” 

Soon after, the City of Columbus sought to test anew the 
validity of Sec. 3963. The Court of Appeals of Franklin 
County (Second Appellate District) upheld the charge of the 
city and struck down the statute.’ Hence, on appeal, the same 
five “minority” justices of the East Cleveland case were able 
to declare the statute void, at least for the Second District. But, 
as to the other districts?” 

In Newark v. Board of Education (Jan. 9, 1931), 28 
O.N.P. (N.S.) 297, Judge Moore of the Licking County Com- 
mon Pleas (Fifth Appellate District) faced the problem of 
resolving the conflicting Supreme Court cases. He sought to 
devise a rule-of-thumb for trial judges: the Common Pleas 
judge should adopt the view of the latest Supreme Court 
decision until the local Court of Appeals has ruled. Applying 
this rule, he declared the law invalid for Licking County. 

5° Later judges (Cf. Marshall, C. J., in Bd. Education v. City of Colum- 
bus (1928), 118 Ohio St. 295, 160 N.E. 902) have regarded this decision 
of the visiting judges as validating Sec. 3963 in the Ninth Appellate District 
because the judges came from the Ninth District. But, do the individual 
judges of the Ninth District, sitting in the Eighth District, decide the Jaw 
for their home area; or does the Court of the Ninth District set the prece- 
dents? 

°! Columbus Board of Education v. City of Columbus (Oct. 27, 1927), 
6 O. L. Abs. 288. 

°? Attorney General Edward C. Turner, in an opinion on May 18, i928 
(O.A.G. 1928, No. 2126), assumed that Sec. 3936 had now been invalidated 
for all jurisdictions. On the other hand, his successor, Gilbert Bettman, urged 
that the statute be regarded as valid in the First, Third, Fourth, Fifth, Sixth, 
Seventh, Eighth, and Ninth Districts until the respective Courts of Appeals 
should hold otherwise (August 7, 1929, O.A.G. 1929, No. 712). 
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The Fourth Appellate District sided with the Second Dis- 
trict and with Licking County when, in Board of Education of 
Wellston City School District v. City of Wellston (Nov. 1, 
1932), 43 Ohio App. 552, 184 N.E. 28, the Court of Appeals 
for Jackson County nullified the statute, on the theory that it 
is the “duty of the Court of Appeals . . . to follow the last 
word of the Supreme Court.” 

In Board of Education of Willard Village v. Village of 
Willard (Dec. 4, 1935), 130 Ohio St. 311, 199 N.E. 74, the 
Supreme Court ended the whole controversy: six judges”*— 
sufficient to overrule any type of appeal—affirmed the decision 
of the Court of Appeals for Huron County (Sixth District) 
holding the section invalid.” 


III 


American lawyers are accustomed (1) to a decision of the 
trial court arrived at by the majority of the judges sitting at 
the trial; (2) to appellate courts reaching decisions by simple 
majority vote; and (3) to an appeal which finally reaches a 
single high court, which tends to make the operation of statutes 
uniform throughout the state. Insofar as Art. IV, Sec. 2 
abridges any of these features, does it violate the Federal 
Constitution? 

The United States Supreme Court has upheld Art. IV, 
Sec. 2, at least in its restriction of No. (2) above, in State of 
Ohio, ex rel. Bryant v. Akron Metropolitan Park District for 
Summit County (Mar. 12, 1930), 281 U.S. 74, 74 L. Ed. 710, 
50 S.C. 228. Taxpayers in Akron and Cleveland had petitioned 
their Common Pleas to enjoin the completion of certain parks 
because Ohio G.C. Secs. 2976-1 to 2976-101, allowing the local 
Probate judge to determine the need for the parks, contained 
an unconstitutional delegation of legislative power. A dismissal 

°3 Weygandt, C. J., Stephenson, Williams, Matthias, Day, and Zimmer- 
man. 


°4 Cf. the acquiescence to this view in 1936 O.A.G. No. 5147, 1936 
O.A.G. No. 5655 and 1936 O.A.G. No. 6000. 
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by the trial courts was affirmed in the Courts of Appeals. The 
Supreme Court likewise ratified, but by the “majority” of 
two-to-five.”° 

The petitioner gained a hearing in the United States Su- 
preme Court—claiming (a) that the restriction on the voting 
power of the Ohio Supreme Court was a denial of a republican 
form of government,” and of due process,”’ and (b) the result- 
ing situation, wherein the statute is often void in some districts 
but valid in others, abridges the equal protection clause of the 
Fourteenth Amendment. 

Writing for a unanimous court in dismissing the appeal, 
Chief Justice Hughes reminded that Congress, not the Supreme 
Court, is the proper agency to enforce the guarantee of repub- 
lican government. As to denial of an effective appeal to the 
Ohio Supreme Court, he continued: 

it is sufficient to say that, as frequently determined by this 
court, the right of appeal is not essential to due process, provided that 
due process has already been accorded in the tribunal of first instance. 
. . The opportunity afforded to litigants in Ohio to contest all con- 
stitutional and other questions fully i the common pleas court and again 
in the court of appeals plainly satisfied the requirement of the Federal 
Constitution in this respect and the state was free to establish the limi- 
tation in question in relation to appeals to its supreme court in accordance 
with its views of state policy.” 

Hughes did not rule on the objection that a statute may be 
void in one district of Ohio, yet constitutional in another: 

In invoking the equal protection clause of the Fourteenth Amend- 
ment, it is argued that the result of the application of the provision of 
the state Constitution may be that the same statute may be constitutional 
in a case arising in one county, and unconstitutional in another case 
arising in another county. . . . [It] is said that, from the standpoint 
of the state Constitution, the statute may operate unequally. . . . In 
the present instance, there has been as yet no conflict of decision.”® 
55 (Mar. 27, 1929) 120 Ohio St. 464, 166 N.E. 407. 

56 United States Constitution, Art. IV, Sec. 4. 

? Fourteenth Amendment. 

58 54 L. Ed. at 715 (italics are mine). 

69 74 L. Ed. at 716. 
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This decision appears limited, therefore, to the narrow hold- 
ing that a litigant cannot complain of denial of due process 
where he is able to test all issues fully in the trial court and in 
one appellate court. 

Questions remaining unanswered: (1) Are residents being 
denied equal protection when a statute has been actually held 
void for one county and constitutional for another? 

(2) Is the restriction on the voting power of the Supreme 
Court in an original mandamus action a violation of due process 
under the Federal Constitution? Chief Justice Hughes said 
only that Art. IV, Sec. 2 does not violate the Fourteenth 
Amendment so long as “due process has already been accorded 
in the tribunal of first instance.” But in a petition to the original 
jurisdiction of the Ohio Supreme Court (the decision of which 
will be controlled by a minority of two members), will the 
defendant have the opportunity “to contest all constitutional 
and other questions fully?” 

(3) Where the litigant appeals to the Ohio Supreme Court 
from the ruling of an administrative board based on the validity 
of a statute, does not Art. IV, Sec. 2 abridge due process in 
requiring a concurrence of six judges before the Court can 
reverse the order? 


IV 


The Supreme Court of Ohio has concurrent original juris- 
diction in quo warranto, mandamus, habeas corpus, prohibition 
and procedendo.” If the litigants who invoke this original 
jurisdiction seek to test the constitutionality of a statute, will 
the Supreme Court be forbidden to invalidate the statute except 
by a concurrence of six of the seven judges?” 

In State, ex rel. Durbin v. Smith, Secretary of State (June 

°° Ohio Constitution, Art. IV, Sec. 2. The Courts of Appeals have identi- 
cal jurisdiction: Constitution, Art. IV, Sec. 6. 

*! Cf. 66 A.L.R. 1467n, “Validity and Effect of Provisions Limiting the 
Power of Courts to Declare a Statute Unconstitutional.” 
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16, 1921), 102 Ohio St. 591, 133 N.E. 457, William Durbin 
petitioned the Supreme Court for a writ of mandamus to require 
the Secretary of State to take preliminary steps for the holding 
of a referendum” on an act™ to create a new administrative code. 
The Secretary refused, because the act had been declared an 
emergency measure by two-thirds vote of both houses of the 
Assembly, hence not subject to referendum. 

A majority of four judges concurred in a per curiam 
decision. The first half of the opinion contained the belief of 
Justices Jones and Matthias that the fact of emergency as 
declared by two-thirds vote of the Legislature could not be 
reviewed by the Court. Then Justices Jones and Matthias 
joined with Judges Hough and Robinson in holding that even 
if the Court does have power to inquire into the declaration of 
emergency, the Assembly in this case had not acted unrea- 
sonably. 

Since four justices concurred in the reasonableness of the 
emergency, this case, in my opinion, is not an example of two 
members overriding the vote of a majority of judges as to the 
unconstitutionality of a statute. In the light of the canon of con- 
stitutional construction,” that a court should never rule on the 
constitutionality of a statute if the case can be decided on some 
other basis, the statements of Jones and Matthias as to the 
voting requirement of the Ohio Court in constitutional cases are 
unwarranted dicta.” 

62 Ohio Constitution, Art. Il, Sec. Ic. 

83 109 O.L. 105. 

®4 Cf. opinion of Justice Brandeis in Ashwander v. Tennessee Valley 
Authority (1936), 297 U.S. 288, 80 L. Ed. 688, 56 S. Ct. 466. 

®° Carl L. Meier, however, has included this case as an illustration of the 
power of two judges in an original mandamus suit (| 1931| 5 U. of Cinn. 
L. R. 293, at 298): “Two judges eld that the necessity of an emergencs 
clause could not be reviewed by the courts. For this reason the supreme court 
could not declare such clause unconstitutional and order a referendum.” My} 
view, that this case is inconclusive as to the belicf maintained by Meier, 


afirmed by Cowen, J., in Burns v. City of Marietta (May 6, 1929), Common 
Pleas of Washington County, 27 O.N.P. (N.S.) 497 at 514. 
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In State, ex rel. Williams v. Industrial Commission of Ohio 
(Mar. 8, 1927), 116 Ohio St. 45, 156 N.E. 101, the relator, 
an injured employee, invoked the original jurisdiction of the 
Supreme Court in mandamus to compel the Industrial Com- 
mission to compensate the relator from its surplus fund because 
the employer was insolvent. Ohio G.C. Sec. 1465-75 (as 
amended March 26, 1925) orders such payments from a fund 
(raised from premiums paid by solvent employers) when the 
employer of the injured party is insolvent. Three judges, find- 
ing no constitutional objection to the act, granted the peremptory 
writ. Four members, in this case a “minority,” believed that 
forcing solvent business men to pay the debts of their insolvent 
competitors is “violative of the due process clause found in 
Articles V [!] and XIV of the Amendments to the Federal 
Constitution.” 

Attorneys Waymon B. McLeskey and Wilbur E. Grabiel 
for the relator were wise in commencing the action in the Su- 
preme Court. For, if the case had originated in a court of 
appeals unsympathetic to the statute, then, on appeal to the 
high tribunal, the four dissenting judges above could have con- 
trolled the decision and hence denied relief.” 

Voting procedure was standardized by the time of State, ex 
rel. Jones v. Zangerle, Auditor (Dec. 21, 1927), 117 Ohio St. 
507, 159 N.E. 564. One Jones had become Common Pleas 
judge of Miami County for a six-year term beginning February 
9, 1925. At that time, Ohio G.C. Sec. 2253 authorized a per 
diem stipend of $10 whenever a judge should be assigned to 

®6 111 Ohio Laws 218. 

®7 116 Ohio St. 45, at 48. 

** Final relief was ordered for the employee in State ex rel. Williams v. 
Industrial Commission of Ohio (June 13, 1928), 119 Ohio St. 47, 161 N.E. 
486. The case was followed in State, ex rel. Davis v. Industrial Commission 
of Ohio (Apr. 18, 1928), 118 Ohio St. 340, 161 N.E. 32, five justices con- 
curring. Cf. State v. Industrial Commission of Ohio (Ct. Appls., First App. 
Dist., Nov. 30, 1931), 41 Ohio App. 549, 180 N.E. 204, 11 O. L. Abs. 611, 


where a similar writ of mandamus was sought in the Common Pleas of Hamil- 
ton County. 
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duty in another county by the Chief Justice of the Supreme 
Court. On May 11, 1927 the Legislature amended Ohio G.C. 
Sec. 2253 to increase the pay to $20 per day. From September 
6, 1927 to October 1, 1927 Judge Jones was assigned to Cuya- 
hoga County; but Auditor Zangerle refused to warrant him any 
more than $10 per day, since Art. IV, Sec. 14 of the State Con- 
stitution provided that the compensation of a Common Pleas 
judge shall be neither increased nor decreased during his exist- 
ing term of office; thus Sec. 2253 would be unconstitutional as 
applied to Judge Jones. In an original mandamus action to 
compel the Auditor to warrant $20 per diem compensation, the 
Supreme Court granted relief, although four justices believed 
the statute void as applied to the relator. The “majority” of 
three members held the limitation in Art. IV, Sec. 14 to apply 
only to the measure of annual salary.” 


V 


What procedure has the Supreme Court devised in deter- 
mining constitutional issues on appeals from orders of admin- 
istrative boards? Art. IV, Sec. 2 of the Constitution is not 
explicit. 

The Court has founded a sane answer in such a precedent 
as Royal Green Coach Co. v. Public Utilities Commission (Apr. 
I, 1924), 110 Ohio St. 41, 143 N.E. 547. On November 14, 
1923, the Coach Co. had applied for a certificate of public 
convenience-and-necessity to operate a bus line between Dayton 
and Oxford via Hamilton, under Ohio G.C. Sec. 614-84, but 
was refused in favor of rival operators. On error direct to the 
Supreme Court to test the validity of this Act empowering the 
Commission to discriminate among applicants, the Court upheld 

°° In both this Zangerle case, the East Cleveland case, and the Williams 
case the less-than-four judges controlling the final decision wrote the first 
opinion. Contrast this with the De Witt case, in which the opinion of the 
two members controlling the decision was relegated behind the opinions of 
the five ineffective dissenters. Is the Supreme Court muddled in even this 
technical point of the arrangement of opinions? 
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such power, by an apparent vote of zero-to-five. The Court 
had followed the same course as if the Act had been upheld in 
a Court of Appeals.” 

VI 

If you were to drive through a series of safety zones in an 
Ohio city, you might soon learn that a municipal ordinance is 
law. But, has the Supreme Court considered an ordinance to 
be a “law” within the restriction on the voting power of the 
Court? Art. IV, Sec. 2 itself sheds no light.” 

The first opportunity to decide this question came in Fu/l- 
wood v. City of Canton (Mar. 29, 1927), 116 Ohio St. 732, 
158 N.E. 171 on error from the Court of Appeals of Stark 
County, which had upheld an ordinance of the City of Canton 
to provide for the examination and licensing of electricians. The 
Court resolved two problems with the views as follows: 


(1) Does this ordinance violate any constitutional provision? 


Yes No 
Allen Jones 
Day Matthias 
Kinkade , 
Marshall 
Robinson 


(2) Is an ordinance a “law” as used in Art. IV, Sec. 2? 


No Yes 
Jones Allen 
Kinkade Day 
Marshall Robinson 
Matthias 


Therefore, the vote on the judgment: 


© The decision was approved in Ohio Valley Transit Co. et al. v. Public 
Utilities Commission of Ohio (May 27, 1931), 124 Ohio St. 212, 177 N.E. 
593, concurred in by a unanimous court. 

* The United States Supreme Court has held that ordinances are “laws” 
of the state within the federal constitutional provision that no state shall pass 
any “law” impairing the obligation of contract: New Orleans Water Works 
Co. v. Louisiana Sugar Refining Co. (1888), 125 U.S. 18, 31 L. Ed. 607, 
8S. Ct. 741, 


’ 
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For affirmance of the decision of the Court of Appeals: 


, 


( Jones because the ordinance does not violate 


J . . 
| Matthias | any higher authority. 


five + ; : ice 

| Allen because an ordinance is a law within Art. 

| Day 4 IV, Sec. 2, and therefore their decision 
. | ° 

| Robinson | must necessarily, by the terms of the 


Constitution, be conditioned on the fact 


| ¥ A 
| that two members of the Court believe 


the “law” does not violate any higher 
| authority. 


For reversal of the judgment of the Court of Appeals: 
because the ordinance violates a consti- 
_ | Kinkade | tutional guarantee and because an ordi- 
— | Marshall | nance does not fall within the meaning 
| of Art. IV, Sec. 2. 


Hence, the Court of Appeals was upheld by a vote of five-to- 
two; there was no holding on whether an ordinance is a “law” 


under Art. IV, Sec. 2. 


72 Edwin O. Stene, then Asst. Prof. Political Science, U. of Kansas, in 
(1935) 9 U. of Cinn. L. R. 23, criticizes the procedure and judgment of 
this case. In his opinion, the judges should first have voted on whether an 
ordinance was a “law,” and have made this vote binding upon the members 
of the Court as bearing on the remainder of the reasoning in this case; then, 
with this first point settled, the members should have voted as to whether the 
ordinance conflicted with a superior organ. Under this procedure the Court 
would have reached a contrary conclusion. 

I disagree with Dr. Stene, and concur in the procedure adopted by the 
Court. Since Stene would force the judges, in a debated intermediate point 
in their reasoning, to settle the point conclusively on all members before pro- 
ceeding to the next step, it may be asked: “Would he allow the judges to 
record a dissent on the second point, although denying to them the power to 
cause their disagreement on the first step to influence their final judgment!” 
In reaching their final decision, why should the first step in their reasoning 
be any less important than the second step? 

The correct view, I submit, is for each judge to reach his final conclusion 
upon his own independent value judgments as to intermediate steps. The 
only exception is where the Constitution commands otherwise, as in Art. IV, 
Sec. 2> which orders the judges to take cognizance of the views of their 
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At last, in 1934, the Supreme Court uttered an opinion 
which will probably settle conclusively the problem whether 
an ordinance is a “law” within the meaning of Art IV, Sec. 2. 
The Court of Appeals for Stark County had declared wnconsti- 
tutional an ordinance of the Village of Brewster to purchase a 
light and power plant on the installment plan. On April 11, 


brothers and which doctrine Judges Allen, Day and Robinson adhered to in 
the Fullwood case. My point of view is illustrated by the voting procedure 
in Ashwander v. Tennessee Valley Authority (1936), 297 U.S. 288, 80 L. 
Ed. 688, 56 S. Ct. 466, where a majority was formed by judges who reached 
their conclusion upon intermediate steps in a complete trend of reasoning. 

In F. H. Fullwood v. City of Canton, Ohio et al. (Oct. 17, 1927), 275 
U.S. 484, 72 L. Ed. 386, 48 S. Ct. 31, the United States Supreme Court 
dismissed a motion for writ of error because of inadequate showing of a Fed- 
eral question. Thus a decision on the validity of Art IV, Sec. 2 under the 
Federal Constitution was temporarily postponed. 

A similar split of views in Meyers v. Copelan, Chief of Police (Oct. 26, 
1927), 117 Ohio St. 622, 160 N.E. 855 for a second time blocked a holding 
as to the nature of an ordinance. The Court of Appeals of Hamilton County 
had upheld Sec. 845 of the Ordinances of Cincinnati prohibiting public auc- 
tions of jewelry. (The petitioner Meyers, a regular jewelry merchant who 
desired to auction his stock because his store was to be torn down, had sought 
in the Common Pleas of Hamilton County to enjoin the enforcement of the 
ordinance as violating the guarantees of Secs. 1 and 19 of the Ohio Bill of 
Rights and the Fifth [!] and Fourteenth Amendments of the Federal Con- 
stitution.) Again Justices Jones, Kinkade, Marshall and Matthias believed an 
ordinance not to be a “law” within Art. IV, Sec. 2. But this view of the 
four judges was dictum. For, Jones, Kinkade and Marshall voted for the 
afirmance of the judgment below because they held that this ordinance vio- 
lated no constitutional guarantee; and Allen, Day and Robinson (who all 
believed the ordinance a violation of fundamental guarantees) concurred 
because they believed the restriction in Art IV, Sec. 2 to cover an ordinance 
and because more than one justice was of the opinion that no guarantee was 
infringed. 

What to make of this decision in the Meyers case confronted Common 
Pleas Judge Bell of Hamilton County, the following year, when the same 
ordinance was attacked [Harry 1. Michaelson vy. City of Cincinnati (Apr. 
1928), 27 O.N.P. (N.S.) 100]. It was suggested to him that since four 
justices of the Supreme Court had ineffectually expressed disapproval of the 
ordinance, he was bound by that view—just as his colleague Judge Darby, in 
the Crawford case, supra p. 20, had followed a previous “minority” opinion 
of five Supreme Court justices. Judge Bell balked at this procedure: “If this 
court was to follow the opinion of the majority of the judges rather than the 
judgment of the court, it would be doing by indirection that which the Con- 
stitution prohibits being done.” Bell’s stand is proper; in effect he reaffirmed 
what his Court of Appeals had pronounced and which could not be overturned 
by the Supreme Court. 
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1935, the Supreme Court affirmed this decision by the adequate 
majority of five votes (Village of Brewster et al. v. Hill, 128 
Ohio St. 343, 190 N.E. 766). The litigation appeared fully 
and satisfactorily closed. 

But, mirabile dictu, the Court by Justice Jones rendered an 
additional “opinion” on June 6, 1934. Admittedly ever since 
the Fullwood case the Bar was perplexed as to the constitutional 
status of an ordinance. Hence, Jones explained: 


{128 Ohio St. at 355] Since the personnel of this court has notably 
changed in recent years, counsel indicate that they would like the opinion 
of the present bench upon this important question of constitutional 
construction. 

[at 356] . . . we have complied with the indicated wish of counsel 
by giving reconsideration to the question of the constitutional construction 
of Section 2, Article IV of the State Constitution, and whether that 


section applies to ordinances as well as to statute law. 

Whereupon all the justices’ concurred that an ordinance is not 
a “law” within Art IV, Sec. 2. This entire opinion was 
advisory.” 


Vil 


In 1929 the Assembly ratified the “advisory” jurisdiction 
of the Supreme Court.’’ In a criminal case, if the trial judge 
rules a point of law against the prosecuting attorney, the latter 
may seek a review by the Supreme Court of the disputed 
decision. Even if the Supreme Court should disapprove the 
ruling of the trial judge, it cannot reverse the final judgment 
of the Common Pleas, except on appeals from certain prelimi- 

73 Weygandt, C. J., Bevis, Matthias, Stephenson, Wilkin and Zimmerman. 
Justices Allen, Day and Robinson, who had controlled the voting in the Fu/l- 
wood and Meyer cases, had left the bench. 

4 In Wilson v. City of Zanesville (Dec. 18, 1935), 130 Ohio St. 286, 
199 N.E. 187, the Court ruled that an ordinance is not a law within Art. II, 
Sec. 34 of the Ohio Constitution, providing: “‘Laws may be passed . . . regu- 
lating the hours of labor. . . . ” 

76 Ohio G.C. (June, 1937) Secs. 13446-1 to 13446-4; formerly Ohio 
G.C. Secs. 13682 to 13684. 
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nary rulings;‘* the opinion shall be merely directed upon trial 
judges in future cases. 

If, therefore, in a criminal proceeding, the Common Pleas 
should favor the accused by holding a statute constitutional (or 
unconstitutional, as the case may be), and if the prosecutor 
should refer the decision to the Supreme Court, will the voting 
restriction in Art. IV, Sec. 2 bind the Supreme Court in render- 
ing its advisory opinions as to the validity of the disputed 
statute? 

This situation has precedent in State of Ohio v. Whitmore 
(March 29, 1933), 126 Ohio St. 381, 185 N.E. 547. The 
prosecution appealed from a ruling of the Common Pleas of 
Lucas County as to the definiteness of an indictment. The 
Supreme Court justices doubted whether such advisory rulings 
were violative of the rule against double jeopardy.” Stephen- 
son and Allen, J. J., believed the statute constitutional after 
striking out the power of the Supreme Court ever to reverse 
the trial court for that particular prosecution.” These two 
votes negated those of four other justices who regarded the 
statute unconstitutional.” 

76 In order not to violate Ohio Constitution, Art. I, Sec. 10: “No person 
shall be twice put in jeopardy for the same offense.” 

7 This is the latest case which I have found in which a “minority” has 
effectively defended the validity of a statute. In (March, 1937), 35 Michigan 
L. R. at 776, Fite and Rubenstein (supra p. 2n) wrote: “ . . . since 1928 
there have been no minority decisions sustaining legislation in Ohio.” 

78 Ohio G.C. Sec. 13446-4 states: “If the supreme court is of the opinion 
that the questions presented by such bill of exceptions should be decided, it 
shall allow the bill of exceptions to be filed and render a decision thereon; 
which decision shall not affect the judgment of the court of common pleas 
in said cause, nor shall said judgment of the court of common pleas be reversed, 
unless the judgment of the supreme court reverses the judgment of the court 
of common pleas on its ruling on a motion to quash, a plea in abatement, a 
demurrer, or a motion in arrest of judgment; in all other cases the decision 
of the supreme court shall determine the law to govern in a similar case.” 

79 The two judges would deny the power of the Supreme Court to reverse 
the trial court on its ruling on a motion to quash, a plea of abatement, a 
demurrer, or a motion in arrest of judgment. 

8° Kinkade, the seventh judge, did not participate. This decision on the 
validity of the criminal advisory jurisdiction of the Supreme Court has prob- 
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Vill 


Has the Ohio system proved desirable? fruitful enough to 
urge upon the Federal government? (1) No doubt the pre- 
sumption in favor of constitutionality of a statute has been 
strengthened in a positive way; several judgments have been 
upheld on the basis of a statute despite the majority opposition 
in the Supreme Court. In this respect, the reform has suc- 
ceeded. Maybe that should be the sole criterion of “worth- 
whileness.” 

(2) Procedurally, there has been difficulty. Chief Justice 
Marshall* urged repeal of the amendment on that ground: 


it has become apparent that the purposes which were in the 
minds of the constitutional convention and of the electorate have not 
been served. If it was intended to strengthen the legislative branch of 
the government, and relatively weaken the judicial branch, that intent 
has likewise failed. While the constitutional provision has taken from 
the Supreme Court the power to declare a legislative act to be unconsti- 
tutional by a bare majority vote, it has left an unlimited power to do so 
in the Court of Appeals. Manifestly, the Constitutional Convention did 
not desire to invest more power in the intermediate courts than was 
invested in the court of last resort, and yet, in practice, . . . the Court 
of Appeals has become the final arbiter of constitutional questions in 


2 


many important cases.° 


William Eggars, in 1931, remarked that the system “ . . . in 


practice has produced dissatisfaction. ° 


W. A. Maddox, in 1930, likewise disapproved the Ohio 
plan, but his reason appears superficial: 


ably been overturned; for seven judges concurred in a dictum in Eastman v. 
State of Ohio (Apr. 1, 1936), 131 Ohio St. 1, 1 N.E. 2nd 140 that the 
advisory system violates Art. IV, Sec. 6 of the Constitution. 

51 In Board of Education v. Columbus (1928), 118 Ohio St. 295, 160 
N.E. 902. 

8? In like vein, Carl Meier [(1931) 5 U. of Cinn. L. R. at 310] wrote: 
“Should the voters of Ohio decide in 1932 to call a convention for the revision 
of the present Constitution, it is submitted that the amendment to Article IV, 
section 2 . . . should be speedily removed.” 

83 In “Influence of the Non-Participating Judge,” 5 U. of Cinn. L. R. 
375, at 376. 
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Litigants, in place of finding a uniform law throughout the state, 
may find a law applicable in one jurisdiction while it is void in another. 
Certainly this is nec an end to be desired.” 

But the voters have not chosen to repeal the restriction. So 
that Ohio judges must either resign themselves to the proced- 
ural web they have spun themselves into, or alter their court 
procedure to make the amendment more workable. In 1930, 
Harvey Walker™ suggested an amendment to require “an 
identical majority, in constitutional cases, to affirm a judgment 
of the court of appeals declaring a law unconstitutional.” 1s 
there enough enthusiasm to pass such an amendment? 

Edwin O. Stene, in 1935," approved of the existing voting 
restriction and chided the Supreme Court members for their 
failure to adapt themselves to the novel regulation. One of his 
proposed improvements was a constitutional amendment to deny 
to the lower courts any power to pass on the constitutionality 
of a law." 

My own view is to recognize the impracticability of an 
amendment, and to alter the court practice (by self-imposed 
rules of procedure) so as to harmonize Art. 1V, Sec. 2 with the 
dominant purposes of the Convention of 1912. To my belief, 
those purposes were: (a) to give each litigant one trial, one 
final review; (b) as far as possible, each Court of Appeals 
should be the highest interpreter of the law for its appellate 
district; (c) the Supreme Court should not overturn the opinion 
of a Court of Appeals on a constitutional decision unless the 
decision is clearly mistaken; and (d) to enhance the presump- 
tion in favor of the validity of a statute.” 

84 “Minority Control of Court Decisions in Ohio,” 24 American Political 
Science Review 638. 

8° Then Asst. Professor of Political Science, Ohio State University; “Need 
for Constitutional Revision in Ohio,” 4 U. of Cinn. L. R. 339, at 348. 

86 Then Asst. Professor of Political Science, University of Kansas; “Is 
There Minority Control of Court Decisions in Ohio?” g U. of Cinn. L. R. 
23. 

87 How could this amendment meet the test of the Akron Metropolitan 
Park District case, supra p. 27! 

88] am not unaware that the popular pressure of the day was to “ham- 
string” the reactionary Supreme Court. 
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In the light of these principles, the trial judge should follow 
the constitutional rulings of his own Court of Appeals; only 
when at least six of the Supreme Court justices agree in a 
holding as to the invalidity of a statute should the trial judge 
be permitted to disregard the ruling of his Court of Appeals.“ 
If his Court of Appeals has not ruled on the issue, the trial 
judge should make an independent judgment on the validity 
of the act, regardless of what five of the Supreme Court justices 
may have said.” (As to the inconsistencies arising from the 
privilege of a litigant to bring original mandamus in either a 
lower court or in the Supreme Court, I have found no tenable 
solution. )"* At least, there would be a regularized procedure 
raised from the present chaos. 

Would the same procedural difficulties spring from the plan 
to limit the United States Supreme Court to declare laws uncon- 
stitutional only by six-to-three decisions? The Hon. Robert 
Blair-Smith” believes the same difficulties of the Ohio Amend- 
ment would arise under the proposal to restrict the United 
States Courts: 

Although an amendment to the Constitution of the United States 
might be phrased differently [from the Ohio provision], I think the 
same difficulty would arise. For instance, if it were provided that the 
court could not declare a law unconstitutional except by a 6-3 vote, and 
the judges voted 5-4 to affirm a judgment of the Circuit Court of 
Appeals holding the law unconstitutional, would the decision of the 
Circuit Court of Appeals be reversed by the vote of one minority judge 
in the Supreme Court, or would it stand unreversed? 

8° This is the view taken by Judge Bell in Michaelson v. Cincinnati 
(1928), 27 O.N.P. (N.S.) 100. 1 disapprove the stand of Judge Darby in 
Ohio v. Crawford (1927), 26 O.N.P. (N.S.) 519. 

%° Local conditions may have a peculiar effect on the “reasonableness” of 
the law. Of course, the trial judge would be bound by the holding of six or 
seven members of the Supreme Court. Caveat, the United States Supreme 
Court has never ruled whether a State statute, applied in one district and 
voided in another, is consistent with due process. 

*1 It has been suggested that this be retained as one of the few remaining 
tools for the clever pleading lawyer. 

%2 Of Milbank, Tweed, Hope & Webb, 15 Broad Street, New York City; 
he is one of a Committee on Federal Legislation of the local Bar Association. 
His views are contained in a letter to Cloyd Laporte, of Root, Clark, Buckner 
& Ballantine, 31 Nassau Street, New York City, dated Oct. 7, 1937. 
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NORTH DAKOTA 


By an amendment in 1919, the Constitution of North 
Dakota, Art. IV, Sec. 89, provides: 

The supreme court shall consist of five judges; . . . provided, 
however, that in no case shall any legislative enactment or law of the 
state of North Dakota be declared unconstitutional unless at least four 
of the judges shall so decide.”* 

The open terms of this amendment reveal two differences 
in procedure from the Ohio provision. (1) The North Dakota 
amendment limits the voting power of the Supreme Court only 
as to “any legislative enactment or law of the state of North 
Dakota.” The North Dakota Court can declare an Indiana 
statute void without restriction. On the other hand, the Ohio 
Constitution—“No law shall be held . . . void”—does not 
distinguish between an Ohio and an Indiana statute.” 

(2) More important, unlike the Ohio provision, the North 
Dakota amendment does not expressly permit the Supreme 
Court to affirm, by a bare majority vote, the decision of a dis- 
trict court holding a North Dakota statute invalid. Rather, if a 
district court has rested its décision on the sole ground that a 
state statute is invalid, must the North Dakota Supreme Court 
reverse the judgment unless four of the five judges concur in 
affirming the court below? 

The latter problem was settled in Daly v. Beery, Auditor 
(April 20, 1920), 45 N.D. 287, 178 N.W. 104, the first case 
involving a minority decision. The District Court of Grant 
County had held Ch. 188 of the laws of 1919 unconstitutional 
(despite the fact that this act had been approved, a few months 
previously, by a popular referendum). Only four Supreme 
Court justices heard the appeal, and divided, two-to-two, which 
normally would have resulted in an affirmance of the court 
below. Yet the Supreme Court reversed the decision and up- 

®3 The North Dakota Supreme Court comprises five members. 


®4] know of no case where the Ohio Supreme Court has held itself 
restricted in ruling on the validity of a foreign statute. 
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held the statute because four judges had not concurred in voting 
to annul the act. The result, which would have been contrary 
in Ohio, insured a uniformity of operation of the statute 
throughout the State.” 

In State, ex rel. Sathre v. Board University Lands (June 
29, 1935), 65 N.D. 687, 262 N.W. 60, the District Court of 
Burleigh County had declared a special tax election act consti- 
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tutional. On appeal, only two of the five justices of the Su- 
preme Court believed the act constitutional; yet these two votes 
constituted a “majority” sufficient to affirm the judgment 
below.” 

I have no instance where a North Dakota trial court has 
refused to be bound by a “minority” decision of the Supreme 
Court. 


NEBRASKA 


The Nebraska Constitution, Art. V, Sec. 2, as amended in 
1920, provides: “No legislative act shall be held unconstitu- 
tional except by the concurrence of five judges.” The Supreme 
Court comprises seven judges. 

Since there have been no minority court decisions in 
Nebraska,”’ it is not known whether Nebraska will follow the 
procedural steps of Ohio or of North Dakota.” 


* The procedure adopted in the Beery case was followed in Wilson v. 
City of Fargo (Oct. 31, 1921), 48 N.D. 447, 186 N.W. 263. The District 
Court of Cass County had voided a special election law. The Supreme Court 
voted three-to-two to affirm the invalidity of the act; nevertheless, the decision 
of the court below was reversed because of the failure of concurrence of four 
judges that the law was unconstitutional. 

*6’The North Dakota judges have received the restriction with more 
equanimity than their Ohio brothers. The opinion of Justice Robinson is 
typical (in Daly v. Beery, 45 N.D. at 306): “A recent amendment to the 
Constitution indicates the people have come to learn that judges are not 
infallible, and it is well to limit the power to annul even an act of the legis- 
lature. . . . If the court have the power, by any majority, to hold void an 
act submitted to and approved by the people, the power is too dangerous and 
arrogant for use, except on occasions very extraordinary.” 

®7 Accord: Fite and Rubenstein (1937) 35 Mich. L. R. 780. 


%° In 1913 the Colorado Constitution was amended to set up two variant 
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checks on the judiciary—to deprive the trial courts of power to void laws, and 
to provide popular recall of judicial decisions: 

[Art. VI, Sec. 1 (Effective Jan. 22, 1913)]. None of said courts, except the supreme 
court, shall have any power to declare or adjudicate any law of this state or any city 
charter or amendment thereto . . . as in violation of the Constitution of this state or of 
the United States. 

[Sec. 2]. All such laws or parts thereof submitted as herein provided when approved 
by a majority of the votes cast thereon at such election shall be and become the law of this 
state notwithstanding the decision of the supreme court. 

The restrictions were nullified by the Colorado Supreme Court in People 
v. Western Union Telegraph Co. (Apr. 4, 1921), 70 Colo. 90, 198 P. 146 
and People v. Max (Apr. 4, 1921), 70 Colo. 100, 198 P. 150. According to 
Justice Burke: “There is no sovereignty in a state to set at naught the Consti- 
tution of the Union and no power in its people to command their courts to 
do so. That issue was finally settled at Appomattox.” Cf. 15 A.L.R. 326, 
“Validity and Effect of Provisions Limiting the Power of Courts to Declare 
a Statute Unconstitutional.” 
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NOTES AND COMMENTS 





CONSTITUTIONAL LAW 
Recent Decisions ON THE EXTENSIVE AND INTENSIVE ASPECTS 
OF THE GUARANTY OF FREE SPEECH AND FREE PREss 


Three recent decisions,’ ranging from a ruling of an inferior court 
of Ohio to a judgment of the Supreme Court of the United States, once 
again present the question of the scope of the free speech and the free 
press guaranty in both its extensive and its intensive aspects. In one of 
these Cases acting under the authority of an ordinance which expressly 
conditioned licenses to motion picture exhibitors on a power of revocation 
if the exhibition was found to be immoral, indecent, or injurious to the 
public welfare, Cincinnati officials demanded a deletion of a portion of 
the motion picture “The Birth of a Baby” or discontinuance of its 
public exhibition. Thereupon, the American committee on Maternal 
Welfare, Inc., sponsors of the picture, and Special Pictures Corp., to 
which ownership of the picture had been transferred on its completion, 
filed a bill for an injunction based on the contentions (1) that the city’s 
action constituted a violation of the right of freedom of speech and press, 
and (2) that the ordinance conflicted with state laws governing censor- 
ship of motion pictures, under which this picture had been approved. 
Though the plaintiffs had their remedy on the second ground, the first 
was refused.” 

For this refusal, the Ohio common pleas court relied almost com- 
pletely on the decision of the Supreme Court of the United States in 
Mutual Film Co. v. Ohio Industrial Com.,* involving the power of a 
state to establish a system of censorship for motion pictures. Though a 
violation of the Fourteenth Amendment was there alleged in the suit 
filed in the federal district court, the case was disposed of by the Supreme 
Court on an interpretation of the Ohio Constitution. The kernel of 
the court’s reasoning, accepted with finality in the instant Ohio court, 
appears in the observation that: “It cannot be put out of view that the 


? American Committee v. Cincinnati, 26 Ohio L. Abs. 533 (1938); Commonwealth v. 
Kimball, 13 N.E. (2d) 18 (Mass. 1938); Lovell v. City of Griffin, 303 U.S. 444, 58 
S. Ct. 666, 82 L. Ed. 660 (1938). 

? American Committee v. Cin innati, 26 Ohio L. Abs. 533 (1938). 

* 236 U.S. 230, 35 S. Ct. 387, 59 L. Ed. 552 (1915). 
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exhibition of motion pictures is a business pure and simple, originated and 
conducted for profit, like other spectacles, not to be regarded, nor 
intended to be regarded by the Ohio Constitution, we think, as part of 
the press of the country or as organs of public opinion.” It is not easy 
to square such reasoning with the unquestioned immunity of the modern 
newspaper, but recently reaffirmed in Grosjean v. American Press Co.* 
It requires no citation of data to sustain the assertion that the publication 
of newspapers is just as much a “business pure and simple,” the major 
purposes of news collection and dissemination being to build a circulation 
that will be attractive to advertisers. Judging from the language of the 
Mutual Film opinion, the differentiation that the Court was attempting 
to draw was more accurately one of the divergent extent to which 
films and newspapers operate as mediums of thought and organs of 
public opinion. This differentiation is reflected, not only in the opinion 
in the principal case, but also in that of Pathé News v. Cobb,’ the only 
other decision which has been found that considers in its extensive aspect 
the scope of the constitutional guaranty of freedom of speech and press. 
In all three of the cases cited the motion picture business is grouped with 
the theatre, the circus, and other types of spectacles, and its quality as a 
medium of thought viewed as but incidental to its quality as a mode of 
entertainment. On the other hand, the newspaper traditionally has been 
regarded by the courts as an institution in which the expression of 
thought and opinion is the prime rather than the incidental function. 

At the time the Supreme Court dealt with the issue, and as late as 
1922, considerable basis existed for such a distinction; but that a court 
can stand on the same basis today, as the Ohio court has now attempted 
to do, is questionable. For, in the past fifteen or twenty years, the 
motion picture has graduated from the era of slapstick comedy and gushy 
romanticism to a period of wide use of the movie medium for instruction, 
expression of opinion, and propagandism. There is no dearth of factual 
evidence to the effect that today, far more than in 1915 or 1922, motion 


pictures coristitute an organ for the expression of public opinion,® and 


* 297 U.S. 233, 56 S. Ct. 444, 80 L. Ed. 660 (1936). 

® 202 App. Div. 450, 195 N.Y. Supp. 661 (1922). 

*The American Committee on Maternal Welfare, Incorporated, was organized by 
some of the nation’s leading gynecologists and obstetricians in 1919, for the purpose of 
promoting maternal and child welfare. It is composed of representatives of sixteen medical 
and welfare bodies including the American College of Surgeons, United States Public 
Health Service, American Medical Association, and Children’s Bureau of the United States 
Department of Labor. 

In June, 1936, a committee of five doctors was appointed by the American Committee 
of Maternal Welfare, Incorporated, to carry out the project of producing a picture based 
on the story of a young mother during the period of pregnancy and birth. That committee 
was composed of Doctor Fred L. Adair, of the University of Chicago; Doctor James R. 
McCord, of Emory University; Doctor Everett D. Plass, of the University of Iowa; 
Doctor Arthur L. Skell, of Cleveland, Ohio; Doctor Philip F. Williams, of the University 
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play an influential part in setting the tone of community life.’ It is 
significant that in the principal case the production and presentation of 
the picture in issue was sponsored by a non-profit corporation formed 
for the purpose of promoting maternal and child welfare. Undoubtedly 
new impetus is by this presentation being given to the movement, already 
begun, to use the screen as a medium of opinion formulation. There is 
increasing moment today to the concession the Pathé News court felt 
obliged to make in 1922, namely, that although the motion picture was 
only incidentally a medium for thought propagation, it was, even so, 
more influential than the printed page, especially with the young and 
semi-literate. 

A refinement of this distinction between the prime and incidental 
nature of the expression of public opinion was superimposed by the courts 
when the movie companies in Pathé News v. Cobb, ante, sought to 
employ it advantageously by challenging the censorship of news-reels. 
Unwilling to say that this form of motion picture presentation was essen- 
tially entertainment, the court drew a distinction between modes of 
expression, argumentative or conceptual in character and those that are 
descriptive or concrete. The essential thing privileged by the Constitu- 
tion, stated the court, is not the news feature, but the right to publish 


of Pennsylvania. The scenario was made by Doctor Fred L. Adair and Doctor Warren 
Cox, aided by Arthur Jarrett and Burke Symon, professional scenarists. ‘The license 
agreement under which it would be shown provided expressly against abuses in its exhibi- 
tion (taken from the opinion of Judge Gunn in the case of Special Pictures Corporation v. 
Division of Motion Picture Censors in the Circuit Court of the City of Richmond, Va., 
September 19, 1938). This is not the sole example of such a procedure. At the instigation 
of the Sentinels of America, the Amateur Fire Brigade was produced and shown free of 
charge in 1936. The American Legion is now supporting a picture in Hollywood which 
deals with Legion activities. Other examples exist. Even when organizations may not 
enter the field of production, they frequently exert tremendous influence on production by 
acting in various manners as pressure groups. In a publication of the Public Relations 
Department of the Fox West Coast Agency Corporation, reports are made of the nature 
of the reviews given by a partial list of organizations, providing reviewing services: 
Daughters of the American Revolution, The American Legion Auxiliary, California 
Congress of Parents and Teachers, Council of Federated Church Women, California 
Federation of Business and Professional Women’s Clubs, National Society of New Eng- 
land Women, General Federation of Women’s Clubs, National Board of Reviews, 
National Council of Jewish Women, and Women’s University Club. 

In the Bulletins on Current Films issued by the National Council for Prevention 
of War note the reference made in issue No. §9 of date Oct. 29, 1938 to a plan of 
Paramount Pictures to produce a film, tentatively called “Invasion,” the story prepared 
by Captain Wm. F. Cox of the Chemical Warfare Division of the U. S. Army, depicting 
what happens when a peaceful country is made victim of a surprise attack; note the 
interpretations the writer gives to the movies’ activities of the last war; and note the 
appeal he makes, too, for a pressure on the motion picture companies. See his classification 
on a military motif of current pictures in issue No. 58 of date Oct. 14, 1938. See in 
bulletins No. §5 and 56 of dates June 20, 1938 and July 7, 1938 the accounts of the 
pressure for and against the showing of “Blockade” and their effect on future plans for 
production. For other reference to the boycott see contemporary issues of Life magazine. 
In toto, the bulletins are indicative of pressures and counter pressures vieing for their 
particular views to be given force in motion pictures. The recognition would seem to be 
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one’s sentiments, those decisions of the mind formed by deliberation, 
reasoning, thought, opinion, notion or judgment. So, those things priv- 
ileged had not only to be primarily organs of opinion, but also primarily 
expressions of the opinion, as such. No sound basis for this distinction 
appears. 

Any justification of this distinction must be founded on the untenable 
proposition that the Constitutional Fathers guaranteed the right of free 
speech solely to provide satisfaction to the individual desiring to express 
his opinion, Whereas, more frequently it is emphasized that they 
intended this right to safeguard democracy by making freely available 
to the people, on whom the government rests, divergent opinions, beliefs, 
facts, and interpretations of facts. But even though this proposition were 
tenable, the distinction is impossible in fact, because opinion is as force- 
fully expressed through careful selection and organization of facts as 
through argumentation. The ideology which a newspaper supports is 
no more readily ascertainable from its editorial column than from the 
facts given prominence in its news columns, and the subtle expression of 
the latter may ultimately be of greater effect. The strict application of 
this refinement to newspapers would clearly result in the censorship of 
a great part of the materials relating to news reporting and news com- 
mentation, now published unchallenged. 


made by all groups that one ideology is to be represented in greater frequency than its 


particular counter-ideology, and that this circumstance will have an important infl 
on the one to be accepted. Further, to exclude all is impossible. 
It is a well known fact that large numbers of pressure groups including the American 


Legion, the American Civil Liberties Union, League for Peace and Democracy, the 
Church, Friends of Spanish Democracy and the D.A.R. make direct appeals to a 
to influence the decisions of the various censorship boards. To say that they are o 


Catholi 


effect would seem to be highly unrealistic; to say of what effect would 
and dependent on personal analysis. 

For a commending account of the activities of the Catholic Church, influencing pro- 
duction both directly and indirectly, see “Motion Picture Abuses,” 21 Marquette L. R 


105, 113-117 (1937); for a criticism of such activities see Catholic Movie Censor 


The New Republic, vol. 96, page 233 (October 5, 1938). 

The Payne Fund Studies aimed at discovering the influence of motion pictur 
children and investigated by a group of psychologists, sociologists and educators. Membe 
shir f the Committee on Educational Research of The Payne Fund was as follow 
H. H. Thurstone, Frank W. Freeman, R. E. Park, Herbert Blumer, Philip M. Houser 


the University of Chicago; George D. Stoddard, Christian A. Ruckmick, P. W. Hol 
and Wendell Dysinger of the University of Towa; Mark A. Maynard and Frank K 
Shuttleworth of Yale University; Charles C. Peters of Pennsylvania State College; Ben D 
Wood of Columbia University; and Samuel Renshaw, Edgar Dale, and W. W. Charters 
of Ohio State University. For a short summary of the findings see “Motion Pictures an 
Youth”: A summary by W. W. Charters, Director, Bureau of Educational Research, Ohi 
State University, published for the first time in 1933. For greater detail see the individ 
books separately published by the various members of the committee therein referred t 





and cited. 
An article in Harper’s for January, February, and March, 1938, “Business Finds Its 
Voice,” by S. H. Walker and Paul Sklar indicates that busine has given recognition t 
the importance of this influence. 
A book entitled “Our Movie Made Children” by Henry James Forman published by 
the Macmillan Company 1933 has pointed popular attention to these facts. 























NOTES AND COMMENTS 93 


But whatever basis in law once existed for the Pathé News distinction 
in 1922, today its validity is substantially impaired. Lovell v. City of 
Grifin® most recent of the Supreme Court’s enunciations on freedom 
of speech and press, posed the question of the immunity of the modern 
pamphleteers. The Court’s answer was unequivocal: ““The press in its 
historic connotations comprehends every sort of publication which affords 
a vehicle of znformation and opinion.” 

In the absence of cogent reasons for separate classification, the refusal 
to bring the motion picture within the purview of the free speech and 
free press guaranty would seem to rest entirely on its non-existence at 
the time the Constitution was formulated. It is on this important 
question that this latest judicial expression of the Supreme Court is, also, 
extremely significant. That policy of constitutional construction which 
limits a prohibition or a delegation of power to the conscious thought of 
its authors, though frequently professed,’® has been also frequently criti- 
cized in recent discussion and avowedly discarded.** The method ignores 
the acknowledged nature of constitutions and the difference between 
active and latent intent.’* Objection to this restricted interpretation has 
even greater persuasiveness when, as here, the courts are dealing not 
with questions which the formulators only partially foresaw, but with 
a question that they did not contemplate, even in a general way. Some 
precedent in this very field for not following this rule of construction 
already exists in those cases holding the censorship laws applicable to 
sound films which were non-existent at the time of the enactment.” 
Since the opinion in the case serving as the basic authority for denying 
immunity to motion pictures was written by Mr. Justice McKenna, 
who was himself among the most eloquent in criticising the older policy 


* 303 U.S. 444, 58 S. Ct. 666, 82 L. Ed. 660 (1938). 

* Italics are the writer’s. 

1° Dissent of Chief Justice White in Weems v. U. S., 217 U.S. 349, 54 L. Ed. 7932, 
30 S.C. §44 (1910); Mr. Justice Strong’s opinion in 79 U.S. (12 Wall.) 457, 20 L. Ed. 
287 (1870); Mr. Justice Black’s dissent in Connecticut General Life Insurance Co. v. 
Johnson, 303 U.S. 77, 58 S. Ct. 436, 82 L. Ed. 457 (1938) (in which he contends that 
the word “person” in the Fourteenth Amendment was not intended to include corpora- 
tions); Mattox v. U. S., 156 U.S. 237, 15 S. Ct. 337, 39 L. Ed. 409 (1895). 

11 Dissent of Mr. Justice Brandeis in Olmstead v. U. S., 277 U.S. 438, 48 S. Ct. 
$64, 72 L. Ed. 944 (1928), in part stating . . . “this court has repeatedly sustained the 
exercise of power by Congress, under various clauses of that instrument, over objects of 
which the Fathers could not have dreamed.” Therein cited in substantiation were: Pensa- 

la Telegraph Co. v. Western Union Tele graph Co., 96 U.S. 1, 24 L. Ed. 708 (1877); 
Northern Pacific Ry. Co. v. North Dakota, 250 U.S. 135, 39 S. Ct. 502, 63 L. Ed. 897 
(1919). And see Brooks v. U. S., 267 U.S. 432, 45 S. Ct. 345, 69 L. Ed. 699 (1925). 

™ “Use by the United States Supreme Court of Extrinsic Aids in Constitutional Con- 
struction” by Jacobus ten Brock in 26 Calif. L. Rev. 664 (1938). 

"In re Fox Film Corp., 295 Pa. 461, 145 Atl. 514 (1929); In re Vitagraph Inc., 

295 Pa. 471, 145 Atl. §18 (1929) (Suppression of free speech was not there argued). 
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* it seems altogether reasonable to assume the 


of judicial construction,’ 
decision was not founded upon it. And, the language of the court in the 
Lovell case, in an opinion by the present Chief Justice, clearly implies a 
functional approach in terms of the basic purpose underlying the inclusion 
of this guaranty in the fundamental law. Difficulty on this score ought 
not, then, to exist, especially now that the talking picture technique aids 
in minimizing the physical dissimilarity between the motion picture 
medium and the older accepted media of expression. If this be so, and 
the earlier appraisal of this medium be no longer supportable in fact, the 
comprehension of the motion picture within the extensive scope of the 
guaranty would seem necessarily to follow. 

The association in the legal mind of the motion picture with the 
theatre, the circus, and other spectacles, causing the former to share the 
latter’s unfavorable moral connotation, tends to explain the ease with 
which judges paralleled the complete regulation of the theatre and the 
hesitancy which they showed toward making the extension urged upon 
them. The opinions, replete with references to evil charm and beguiling 
fascination, elaborate their potentialities for harmful influence. The 
standards of the followers of the “show business” are compared unfavor- 
ably with those of the newspaper personnel, in lack of discretion and 
restraint and in “appreciation of the business advantage of depicting the 
evil and voluptuous thing with the poisonous charm;” but valid or not, 
these considerations have no pertinency to the scope of the free speech 
and press guaranty in its extensive aspect. 

For if only innocuous forms of expression are within it, the guaranty 
is a myth. Such considerations do have meaning, on the other hand, 
relative to the question of the intensive scope of the guaranty, for the 
determination of the pervasiveness of the protection accorded the media 
which fall within the guaranty involves a balancing of values: on the 
one hand, the political values inherent in unstifled expression; on the 
other, perhaps, the safeguard against disorder, obscenity or revolution. 
An analysis of the cases above discussed conveys the distinct impression 
that the courts have felt themselves faced with the alternative of bringing 
the motion picture within the orbit of the guaranty, and so endangering 
the constitutionality of existing censorship laws, or of leaving this medium 
of expression outside the range of protection and thus avoiding this 
danger; and that mindful of the factors above outlined, they have chosen 


1* “Legislation, both statutory and constitutional is enacted, it is true, fron 
experience of evils, but its general language should not, therefore, be necessarily confined 
to the form that evil had theretofore taken. Time works changes, brings into existence 
new conditions and purposes. Therefore, a principle to be vital must be capable of wider 
application than the mischief, which gave it birth. This is peculiarly true of constructions. 
. ” Weems v. U. S., 217 U.S. 349, 30 S. Ct. 544, 54 L. Ed. 793 (1910). 














NOTES AND COMMENTS 95 


the latter courses as embodying the lesser of two evils.” For the guaranty 
of free speech and free press has been increasingly emphasized as one of 
protection against previous restraint of the type involved in motion picture 
censorship by governmental boards. The implicit assumption that some 
form of censorship is necessary in the motion picture field in order to 
protect against morally undesirable pictures may well be challenged. 
The ever existing danger that censorship for moral purposes will serve 
as a Cloak for censorship of political, economic, and social views," 
together with the fact that recent years have demonstrated the power 
of organized public opinion to control the morals problem” constitutes 
a strong argument that with motion pictures as with other media, prior 
restraint of any type is inconsistent with a vitalized meaning of freedom 
of speech and press. Yet a contrary view is not devoid of reasonable 
basis. ‘Though the action for liberal and the relative opportunity for 
open refutation render amenable to control the chief abuses of the news- 
paper and pamphlet, neither of these could provide a safeguard against 
immoral influences, once they were exerted. There would be no weapon 
open to those aggrieved except the one of organized drives for cleaner 
pictures. 

That the Supreme Court is sensitive to the specific problem raised by 
consideration as to public morals is attested by its language in Near v. 
Minnesota," where one of the recognized exceptions to the general rule 
against previous restraint, which is there enforced, is declared to be that 
of the enforcement of “the prithary requirements of decency against 
obscene publications.” Since the court was here probably thinking of the 
ruling in Ex parte Jackson,” dealing with governmental power over the 
mails, it is necessarily a matter of conjecture whether, were the motion 
pictures brought within the orbit of the guaranty, its peculiar problems 
would be deemed to justify a carefully delineated form of previous 
restraint. Nevertheless, two recent decisions, Lovell vy. City of Griffin®® 
and Commonwealth v. Kimball,” recently decided by the Supreme 
Judicial Court of Massachusetts, do cast considerable light upon the 
judicial problem of balancing the guaranty of freedom of expression 

18 Criticism, almost contemporary with the early decision, as to the choice of lesser 
evil may be found in a lecture on “Law of the Motion Picture Industry” delivered by 
Gustavus A. Rogers, LL.B., of the New York Bar in 1916. 

*° That such a change is a present fact may be the reader’s inference from the facts 
suggested in paragraph two of footnote one. 

*" The extent of this effectiveness is suggested by a reading of the material cited in 
paragraph five of footnote one. 


* 283 U.S. 697, 716, 51 S. Ct. 625, 75 L. Ed. 1357 (1931). 
7 96 U.S. 727, 24 L. Ed. 877 (1877). 


( 


*° 303 U.S. 444, 58 S. Ct. 666, 82 L. Ed. 660 (1938). 
*1 13 N.E. (2d) 18 (Mass. 1938). 
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against public interests of the general type involved in the motion picture 
situation. 

In the Kimball litigation, a garment worker engaged in distributing 
announcements of the presentation of a labor play was arrested and 
prosecuted under a municipal ordinance containing broad prohibitions 
against the dissemination in public places of posters, bills, or sheets of 
paper of any description containing advertising of any kind.** On appeal 
Massachusetts’ high court construed the word “advertising” as not 
limited to commercial matter, found the case not within the exception 
provided for in the ordinance, and sustained the municipal legislation as 
a valid exercise of the police power. Following close on this decision, 
the Supreme Court of the United States, in the Lovell case, declared 
unconstitutional as a violation of the guaranty of free speech and 
free press an ordinance requiring the licensing of all distribution of cir- 
culars, handbills, advertising, or literature of any kind.** The existence 
of the licensing provision in addition to the broad, undifferentiated sweep 
of the ordinance’s prohibitions tends to obscure the point on which the 
Court’s decision may accurately be said to turn. The Court lays consid- 
erable stress upon the censorship factor, declaring that “whatever the 
motive” of this ordinance, “it strikes at the very foundation of the free- 
dom of the press.” If this factor was of itself decisive of the issue, the 
Lovell decision would indicate not only that the licensing device is no 
longer available to municipalities in the regulation of the distribution of 
literature, but, as well, that the Court might not tolerate the existence 
of any form of censorship in connection with the motion picture medium 
as a form of expression within the protection of the Constitutional 
guaranty. 

On the other hand, such an interpretation of the Supreme Court’s 
decision gives no effect to other paragraphs of the opinion, in which the 
Court emphasizes the complete absence in the ordinance of any limita- 
tions either on the kind of literature circulated or on the mode of distri- 
bution. ‘““fhe ordinance is not limited to literature that is obscene or 

72 The terms of the ordinance were as follows: “No person shall distribute posters, 


bills nor sheets of paper of any description, containing advertising matter of any kind, 
whether printed or written, in any public street, highway, or public place; nor shall cause 


” 


the same to be done by another. 
** The terms of the ordinance were: “Section 1. That the practice of distributing, 





either by hand or otherwise, circulars, handbooks, advertising, or literature of any kind, 
whether said articles are being delivered free, or whether same are being sold, within the 
limits of the City of Griffin, without first obtaining written permission from the City 
Manager of the City of Griffin, such practice shall be deemed an offense against the City 
of Griffin. 

“Section 2. The Chief of Police of the City of Griffin and the police force of the 
City of Griffin are hereby required and directed to suppress the same and to abate any 


nuisance as is described in the first section of this ordinance.” 
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offensive to public morals or that advocates unlawful conduct. . . . It 
is not limited to ways which might be regarded as inconsistent with the 
maintenance of public order, or as involving the molestations of the 
inhabitants, or the misuse or littering of the streets.” If the undifferen- 
tiated character of the ordinance in these two respects was itself sufficient 
to make for invalidity, without the addition of the censorship feature, then 
the Lovell decision directly contradicts the judgment of the Supreme 
Judicial Court of Massachusetts; the fact that the Kimball ordinance 
was limited to distribution in public places, whereas the Lovell ordinance 
applied to any place whatsoever, would not seem a sufficient delimitation 
as to mode of distribution to satisfy the test indicated by the Supreme 
Court. 

Except for a passing reference in one decision, the other state courts 
which have been faced with this question have been concerned, in their 
resolution of the validity of the ordinances before them, solely with the 
types of literature subjected to control. Newspapers, it may be contended 
with force, are in large measure advertising; clearly they, in terms of 
the Massachusetts ordinance, “contain advertising matter.” However, 
no examples of an attempt to extend such ordinances to newspapers have 
been found and a number of cases seem either to have assumed‘ or to 
have directly held® that, if construed in such a way as to be applicable 
to newspapers, the enactments would be unsustainable. This view 
accords with the Lovell case, which by its specific allusion to that range 
of application has with finality-ruled against its justification. On the 
other hand, though a type not specifically but only inferentially referred 
to by the Supreme Court as subject to municipal control, it would seem 
certain that commercial advertising is a thing the distribution of which 
cities could restrain. One state court has sustained an ordinance by 


delimiting its scope to this type of literature,*® as the Massachusetts court 
refused to do. 

In the Kimball case the court suggested the absence of any public 
habit of dropping in the street a particular class of material as a rational 
ground for excepting that class from the terms of the prohibition. This 
suggested distinction had, in its application to newspapers, been earlier 
used by the Wisconsin court to refute counsel’s contention that the ordi- 
nance before the court was either intended to apply only to commercial 
advertising, in which case it was conceded to be constitutional, or 
extended to other literature including newspapers, and was thus invalid; 

_ Milwaukee v. Kassen, 203 Wis. 383, 234 N.W. 352 (1931). 

’ People v. Armstrong, 73 Mich. 2 1 N.W. 275 (1899); City of Chicago v. 
Schultz, 341 Ill. 208, 173 N.E. 276 (1930). 
“* People v. Johnson, 191 N. Y. Supp. 750, 117 Misc. 133 (1921). 











LAW JOURNAL — DECEMBER, 1938 


98 
newspapers were distinguished as not a source of litter and the ordinance 
sustained in its applicability to other types of distributable material irre- 
spective of content. Municipal power to prohibit distribution of other 
types, including the smaller-sized pamphlet, solely on the basis of their 
tendency to become a source of litter, is doubtful, however, in the light 
of the Supreme Court’s great emphasis upon the vital necessity of pro- 
tecting every sort of publication which affords a vehicle for expression. 
If the exercise of municipal power is to be constitutionally successful, it 
must at the least be directed to patently undesirable modes of distribution, 
to pamphlets or other material of obscene, offensive or dangerous char- 
acter, or possibly to both. But the litigation which has so far developed 
on this matter of municipal control of distribution does not conclusively 
show that a city or state is powerless to subject the distribution of litera- 
ture or the exhibition of motion pictures to a control reasonably related 
to the promotion of cleanliness in its physical or moral connotations. 

ANNA Faye BLACKBURN 


CORPORATIONS 


LEGAL Aspects OF Co-OPERATIVE MEDICINE 


In recent years there has been much interest in co-operative medical 
societies. Co-operative medicine is distinguishable from socialized medi- 
cine in that it is devoid of any financial aid from the government. It 
has been held legal for a nonprofit corporation to furnish members with 
medical services rendered by physicians under contracts with the cor- 
poration. Group Health Association v. Moor et al., 24 F. Supp. 445 
(July 27, 1938) noted, 7 Geo. Wash. L. Rev. 120 (1938). This case 
has been publicized as involving a question which has never before been 
decided by a court. The formation of such a society in Ohio raises legal 
difficulties. Several physicians may organize a partnership through which 
they offer their services to the members of a co-operative society. This 
would make possible the furnishing of specialized services. However, 
under such an organization there is liability on the individual physician 
for all acts done by a co-partner which are within the scope of the part- 
nership contract. ‘This may serve as a deterrent. 

For the co-operative organization to incorporate would facilitate the 
administration of such a scheme. However, there are legal obstacles to 
such an organization. It is possible that the courts would hold that the 
corporation was engaging in the practice of medicine. Ohio G.C. 
8623-3, which provides that a corporation for profit may not be organ- 
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ized to practice a profession, eliminates the corporation for profit from 
engaging in the practice of medicine. Ohio G.C. 8623-97 provides for 
the establishment of non profit corporations and states that such corpo- 
ration may be formed for any purpose for which natural persons may 
lawfully associate themselves. Although natural persons may lawfully 
associate themselves for the purpose of practicing a profession, this section 
does not authorize a corporation to practice a profession. Dworken v. 
Apt. House Owners Corp., 28 Ohio N.P. (N.S.) 115 (1930), aff'd, 
38 Ohio App. 265, 176 N.E. 577, 34 Ohio L.R. 234, 9 Ohio L. Abs. 
549 ( 1931 ¥s It would be impossible for the entity to obtain a certificate 
to practice. 

The question immediately arises as to what constitutes the practice 
of a profession. Does a corporation engage in the practice of medicine 
by contracting with a physician to provide services to its stockholders? 
There is more case material in Ohio which concerns corporations prac- 
ticing law. It has been held that a corporation, not insuring automobile 
owners, but agreeing to furnish, free of cost, the services of attorneys in 
the prosecution or defenses of claims, etc. rising out of the operation of 
automobiles, is engaging in the unlawful practice of law, which will be 
enjoined. Goodman v. Motorists’ Alliance, 29 Ohio N.P. (N.S.) 31 
(1931). A statement to a title holder that his title is good is the practice 
of law by the abstract corporation if such title is not being insured. Land 
Title Abstract and Trust Co., et al. v. Dworken, et al., 37 Ohio L.R. 
79, 12 Ohio L. Abs. 399 (1932), aff'd, 129 Ohio St. 23, 1 Ohio Op. 
313, 193 N.E. 650 (1934). A valid distinction may be made between 
cases dealing with attorneys and those dealing with physicians. To 
authorize a corporation to practice law is perhaps to authorize the stirring 
up of litigation. But for a co-operative corporation to enable and encour- 
age its members to obtain the services of a physician is desirable, for both 
preventive and corrective medicine are beneficial to the State. The 
general rule is that it is the practice of medicine for the corporation to 
hire physicians and make contracts with the public to furnish the services 
of the physicians. 1. Fletcher, Cyclopedia of the Law of Private Corpo- 
rations, sec. 97; 6 Fletcher, Cyclopedia of the Law of Private Corpora- 
tions, sec. 2525; 103 A.L.R. 1240. There are, however, cases which 
hold such not to be the practice of medicine by a corporation. State 
Electro Medical Inst. v. State, 74 Neb. 40, 103 N.W. 1078, 12 Ann. 
Cas. 673 (1905); State Electro Medical Inst. v. Platner, 74 Neb. 73> 
103 N.W. 1079, 121 Am. St. Rep. 706 (1905); State ex rel. Sager v. 
Lewin, 128 Mo. App. 149, 106 S.W. 581 (1907). State Electro Med- 
ical Inst. v. State, supra, has been cited and approved by Golding v. 
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Shuback Optical Co., 93 Utah 32, 70 Pac. (2d) 871 (1937) and 
People ex rel. State Board of Examiners of Architects v. Rodgers, 277 
Ill. 151, 115 N.E. 146 (1917). See People ex rel. State Board of 
Medical Examiners v. Pacific Health Corporation, Inc., — Cal. —, 82 
Pac. (2d) 429 (Sept. 2, 1938). However, a statement in The Youngs- 
town Park and Falls Street Railway Co. v. Kessler, 84 Ohio St. 74, 
95 N.E. 509, 36 L.R.A. (N.S.) 50, Ann. Cas. 1912B 933 (1911), 
seems to indicate that the Ohio court is in accord with the general rule. 

It isn’t essential that the corporation hire the physician. The phy- 
sician might contract with the members of the corporation individually, 
the corporation merely acting as agent in the collection of fees resulting 
from the physician-patient contract. Moreover, the corporation could 
bargain as the agent of all of its members to obtain a schedule of fees for 
services rendered by the physician. It could obtain a building in which 
a hospital and clinic would be located. A pharmacy operated by the 
corporation could be established in the building. Offices could be rented 
to physicians. Expensive X-ray and therapeutic equipment could be 
owned by the corporation. 

But if the corporation goes too far in what it undertakes to do it 
will be found to be engaging in the insurance business. This requires, 
in Ohio, the deposit of a bond to the state of at least one hundred thou- 
sand dollars (Ohio G.C. 9447) and other restrictions which would not 
attach to other methods of accomplishing the result. That the plan of 
operation somewhat similar to that described above does not constitute 
insurance is held in State v. Universal Service A gency, 87 Wash. 413, 
151 Pac. 768, Ann. Cas. 1916C 1017 (1915). For the corpora- 
tion does not guarantee to the individual that the physician will perform 
his contract with the individual. Such a plan as that outlined above could 
probably be set up in Ohio and would seem to avoid most of the diff- 
culties described previously. See State v. Laylin, 73 Ohio St. go, 76 
N.E. 567 (1905). However, it is always possible to organize a mutual 
insurance company the control of which is in the policy holders. Policies 
could be issued which cover the expenses incurred in obtaining medical 
care. Periodical examinations could be provided for which would enable 
the policyholder to obtain many of the advantages which preventive 
medicine offers. General Code, section 669 provides that “No law of 
this state pertaining to insurance shall be construed to apply to the 
establishment and maintenance . . . of . . . hospitals for the reception 
and care of patients . . . nor to the furnishing of . . . such services 
. . . in connection with any such institution, under or by virtue of any 
contract made for such purposes, with residents of the county in which 
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such . . . hospital is located.” But this statute does not seem to be 
broad enough to include the furnishing of medical services except as 
merely incidental to the hospitalization. 

Jerome H. Brooks 


COUNTIES 
Liapitiry For Personat InyuRrEs ARISING OUT OF LABOR 
DisPuTES 


Plaintiff instituted an action in the Common Pleas Court of Lucas 
County against the County Board of Commissioners to recover damages 
under sections 6278 and 6281 of the General Code for alleged injuries 
sustained at the hands of a mob. The evidence revealed that the plaintiff 
answered a knock at the door of his home only to be seized, assaulted, 
and seriously injured. A strike was in progress at a nearby plant of the 
Electric Auto-Lite Company and the plaintiff had been mistaken for a 
strike-breaker by a group of the striking employees. The trial court 
ordered a juror withdrawn and dismissed the petition, which action was 
reversed by the court of appeals. —The Supreme Court reversed the court 
of appeals and affirmed the trial court. Reynolds v. Lathrop, et al., 
Board of Commissioners of Lucas County, 133 Ohio St. 435, 14 N.E. 
(2d) 599, 11 Ohio Op. 103 (1938). 

Code section 6278, on which plaintiff relied, reads in part: “A 
collection of people assembled for an unlawful purpose and intending to 
do damage or injury to anyone, or pretending to exercise correctional 
power over other persons by violence and without authority of law, shall 
be deemed a ‘mob’. . . . An act of violence by a mob upon the body 
Section 6281 imposes 


” 


of any person shall constitute a ‘lynching’. 
liability on the county in which a person is assaulted and lynched with 
the maximum recovery set at five thousand dollars. 

Statutes imposing liability for acts of mob violence on local govern- 
mental subdivisions can be traced back to the time of King Canute 
(994-1035). Reeves, History of the English Law, p. 30; 1 Holds- 
worth, History of the English Law, p. 11; 22 Halsbury’s, Laws of 
England, p. 507. At Common Law no liability existed for either injuries 
to person or property. Wakely v. Douglas County, 109 Neb. 396, 191 
N.W. 337 (1922); Shake v. Board of Comm’s of Sullivan County, 
210 Ind. 61, 1 N.E. (2d) 132 (1935); College of Medicine v. Cleve- 
land, 12 Ohio St. 375 (1861); Robinson v. Greenville, 42 Ohio St. 
625 (1885); Phillips Sheet Tm Plate Co. v. Griffith, Admx., 98 Ohio 
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St. 73 (1918). Modern statutes are intended to punish the inhabitants 
of towns and counties for permitting riots and induce them to suppress 
and prevent the same by making it to their financial advantage. Butler 
County v. Beaty, 11 Ohio App. 111, 30 Ohio C.A. 391 (1919); 
Butte Miners Union vy. City of Butte, 58 Mont. 391, 194 Pac. 149, 
13 A.L.R. 746 (1920); Clark Thread Co. v. Hudson County, 54 
N.J.L. 265, 23 Atl. 820 (1892). 

There is little question but that the state has the power to enact 
legislation penalizing local divisions of government wherein mob vio- 
lence occurs. Hagerstown v. Sehner, 37 Md. 180 (1872); Champaign 
County v. Church, Admr., 62 Ohio St. 318, 57 N.E. 50, 48 L.R.A. 
738, 78 Am. St. Rep. 718 (1900); Ely v. Niagara County, 36 N.Y. 
297 (1867); Palmer v. Concord, 48 N.H. 211 (1868) ;Donoghue v. 
Philadelphia, 2 Pa. St. 230 (1845). Unsuccessful constitutional objec- 
tions have been raised on such grounds as due process, denial of the right 
to a jury trial, taking of private property for public use, usurpation of 
judicial power, impairing the obligation of contract, class legislation, and 
the police power. Chicago v. Sturgess, 222 U.S. 33, 32 Sup. Ct. Rep. 
92 (1911); Jola v. Birnbaum, 71 Kan. 600, 81 Pac. 197 (1905); 
Champaign County v. Church, Admr., supra; Davidson v. City of New 
York, 27 How. Pr. (N.Y.) 342 (1864); Re Pennsylvania Hall, 5 Pa. 
204 (1847); Allegheny County v. Gibson, 90 Pa. St. 397 (1879); 
Wakely v. Douglas County, supra. Courts are not in agreement as to 
whether a strict or liberal interpretation should be given the statute. 
Kirkland v. Allendale County, 128 S.C. 541, 123 S.E. 648 (1924); 
Febock v. Jefferson County, 219 Wis. 154, 262 N.W. 588 (1935); 
Lanham v. Buchannon, 97 W. Va. 339, 125 S.E. 157 (1924); 
Yalenezian v. Boston, 238 Mass. 538, 131 N.E. 220 (1921); Wells, 
Fargo & Co. v. Jersey City, 207 Fed. 871, aff. 135 C.C.A. 371 
(1913). This division of opinion is evident in Ohio. Butler County v. 
Beaty, supra; Phillips Sheet Tin Plate Co. v. Griffith, Admx, supra; 
Hammett v.'Cook, 42 Ohio App. 167, 182 N.E. 36 (1932); Lexa v. 
Zumant et al., 123 Ohio St. 510, 176 N.E. 82 (1931). 

The original enactment in Ohio penalizing counties for acts of mob 
violence was passed by the legislature in 1896 and was entitled “An 
Act for the Suppression of Mob Violence.” 92 Ohio Laws 136. The 
present phraseology of the law came by an amendment in 1898. 93 Ohio 
Laws 161. Code section 6278 of the General Code is given over to 
” Tt should be noted 
that the first sentence of the section which defines “mob” is composed 


definitions of the words “mob” and “lynching. 


»” 


of two clauses separated by the word “or.” In the second clause of the 
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sentence is found the term “correctional power.” In Gray v. Gibson, 
12 Ohio N.P. (N.S.) 673, 22 Ohio Dec. N.P. 326 (1912) it was 
stated that correctional power is exercised where “there are acts of vio- 
lence against anyone who has committed a crime, as if to correct him.” 
A gathering of strike sympathizers endeavoring to frighten strike- 
breakers was held not to constitute a mob exercising correctional power 
on the ground that the strike-breakers had not and were not doing any- 
thing but that which they had a legal right to do. Although the court 
defined correctional power, no rule was laid down that this power must 
be present in every case before a “mob” could exist under code section 
6278. Shortly thereafter, arising out of somewhat similar facts, came 
the case of Butler County v. Beaty, 11 Ohio App. 111, 30 Ohio C.A. 
391 (1919) in which it was held that code section 6278 contemplated 
the existence of two separate types of mobs, in only one of which was 
the exercise of correctional power necessary. The court in effect read 
the word “or,” which separates the two clauses of the sentence defining 
“mob,” in its disjunctive and non-cumulative sense. By this decision a 
mob could either be a collection of people assembled for an unlawful 
purpose and intending to do damage or injury to anyone, or it could be 
a collection of people pretending to exercise correctional power over 
other persons by violence and without authority of law. Recovery was 
allowed even though the plaintiff could not show himself to have been 
the recipient of the exercise of correctional power. It is interesting to 
observe that in this case the Supreme Court overruled a motion to certify 
the record. 17 Ohio Law Rep. 346. 

But the view expressed above was not to stand for long. Eight men 
attempted to leave a restaurant without paying for services rendered. In 
a scuffle which ensued, the plaintiff an employe of the establishment, was 
shot in the leg. Action against the county was instituted under code 
section 6278 and the Supreme Court laid down, in both the opinion and 
the syllabus of the case, the rule that “to recover under such statute it 
is not sufficient to show an injury resulting from acts of a collection of 
people assembled for an unlawful purpose and intending to do damage 
or injury to anyone, but there must appear also a purpose of exercising 
correctional power by violence and without authority of law.” In 
arriving at this rule the court said that the word “or” between the two 
clauses of the statute “must have been intended by the legislature to be 
used in the sense which serves to relate similar ideas and connect them 
to each other.” Lexa v. Zumnt et al., Board of County Commissioners, 
123 Ohio St. 510, 176 N.E. 82 (1931). 


In the principal case the court in a brief opinion rests its decision 
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squarely on the rule laid down in the Lexa Case, which requires the 
presence of correctional power to sustain a recovery. The court in the 
principal case then proceeded to define correctional power as “an unlaw- 
ful attempt by a mob to mete out justice to a real or supposed wrongdoer 
without awaiting the lawfully constituted authorities.” Finding that the 
strikers who assaulted the plaintiff were acting for their own selfish and 
personal ends and not in aid of law and order, the court dismissed the 
case as the needed correctional power was absent. 

Returning to the case of Lexa v. Zumnt et al., supra where the rule 
applied in the principal case was first enunciated, one finds that its pro- 
nouncement was not necessary to a determination of the case. The Court 
of Appeals had held that plaintiff could not recover as the evidence did 
not show a collection of people assembled for an unlawful purpose and 
intending to do damage or injury to anyone, as is required by the first 
clause of the definition of “mob” as found in code section 6278. The 
Court of Appeals in turn disposed of the case without having to deter- 
mine whether correctional power had been exercised. Zumunt et al. v. 
Lexa, 37 Ohio App. 479, 175 N.E. 458 (1930). Although the Su- 
preme Court affirmed the Court of Appeals, the court gratuitously added 
that in such cases it was also necessary that correctional power be exer- 
cised on the plaintiff before he would be allowed a recovery. This 
dictum was incorporated into the syllabus of the case from which place it 
was taken bodily and applied as the rule of law to determine the princi- 
pal case. 
clauses of the first sentence of code section 6278 as meaning “and.” 
This is permissible in interpreting a statute only where the context or 
other provisions of the statute requires it, or when it is necessary to avoid 
an absurd or impossible consequence and to carry out the evident intent 
of the legislature. It must be presumed that the language of the statute 
was chosen with due regard to grammatical propriety. Black, [nterpre- 
tation of Laws, p. 231; Rice v. U. S., 53 Fed. g10, 4 C.C.A. 104 
(1893); Ohio Fuel Supply Co. v. Paxton, 11 Fed. (2nd) 740 (1926). 
The original staute in 1896 was passed as a result of the activities of the 
“Klu Klux Klan” and similar organizations. Zumnt et al. v. Lexa, 
supra. The purpose stated in the title of the Act was to suppress mob 
violence and when this is read in connection with the events which made 
its passage necessary, it is reasonable to suppose that the legislature 
intended to give relief to those persons who suffered from acts of mob 
violence, whether it be acts of Ivnching, mutilation, whipnings, or tarring 
and feathering. It is also reasonable to suppose that this relief was to be 


given from the activities of the Klan and similar organizations in cases 
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where the wrong eminated from an intolerance toward the race, color, 
creed, or personal habits of the victim, as well as in those cases where 
the mob acts solely to mete out justice to a real or supposed wrongdoer. 
It is submitted that by denying relief except in those cases where the 
mob is attempting to mete out justice to a real or supposed wrongdoer 
is not only defeating the intent of the legislature to a great extent, but 
is also going counter to the accepted rule that the word “or’’ in a statute 
should not be read as meaning “and” except where it is necessary to 
carry out the evident intent of the legislature. In this connection it is 
interesting to observe the court’s own statement in Philips Sheet Tin 
Plate Co. v. Griffith, Admx., 98 Ohio St. 73 (1918) that the statute 
was remedial and merited a liberal construction. Nor does the Lexa 
case or the principal case make any reference to the decision in Butler 


”» 


County v. Beaty, supra where it was held that the word “or” was to 
be read in its disjunctive sense. 

Under the definition of correctional power in the principal case as 
being those instances in which a mob is attempting to mete out justice 
to a real or supposed wrongdoer without awaiting the lawfully consti- 
tuted authorities, it would seem that it is necessary for the members 
of the mob to know or believe that the person being subjected to violence 
has acted in such fashion as to deserve punishment at the hands of the 
law. But cases may be easily supposed where an individual may be the 
object of the wrath of a mob, not because he is a real or supposed wrong- 
doer in the sense of having violated the law, but because his religious, 
political, social, industrial, or domestic beliefs and activities conflict with 
those held by other persons who undertake to effect a change by an 
appeal to force rather than to reason. In the former instance, following 
the rule of the principal case recovery would be permitted the injured 
party and the proceeds would go for the maintenance and education of 
the plaintiff’s dependants. In the latter instances these same dependants 
would not only be denied recovery, but might also be faced by a loss 
of the earning power of the head of the family, with the not impossible 
consequence of being committed to a life of poverty or dependency on 
the state for the necessaries of life. ‘The court in determining the intent 
of the legislature should take into consideration those social consequences 
which might arise from a particular construction of the statute. 

The labor field in the past few years has given rise to many 
instances of mob violence. Persons have been seriously injured and 
earning capacity impaired through no fault of victim. These persons 
have turned to the law for redress against lawless bands. This is evi- 
denced by the fact that of the six known cases brought under code section 
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6278, four have arisen out of strikes. By the decision in the principal 
case this avenue of redress has been materially narrowed. If the intent 
of the legislature was to strike at all mob violence, then this intent has 
been defeated. Gone also is the salutary effect of the law in inducing 
the inhabitants of counties to refrain from mob violence on penalty of 
increased taxes to pay verdicts secured against the county wherein the 
mob acted. It would seem that as the law now stands the only persons 
entitled to recover under the statute are those persons taken from the 
hands of the authorities and cases where the mob “beats” the law- 
enforcing agencies to the scene and vents its wrath on a real or supposed 
wrongdoer who is thought to have violated the law. Many of these 
victims would doubtless be guilty of the offense and deserve legal pun- 
ishment. On the other side of the picture are those persons who are 
assaulted and lynched by mobs and who are entirely within their legal 
rights and guilty of no violation of law, and this fact is at that time 
perfectly recognized by the mob who attacks them. But this group is 
wholly unprotected. It seems that no distinction should be made to the 
prejudice of wholly innocent and law abiding citizens. It is to be hoped 
that the court will see its way clear to modify the construction of the 
statute so as to include within it those victims of mob violence who are 
neither real nor supposed wrongdoers in the sense of having violated 


the law. 
VERNON LEE 


DIVORCE 


MopIFICATION OF THE Decree — AcTION oF Divorce AND 
ALIMONY 


The Court of Common Pleas of Mahoning County in a decree of 
divorce awarded custody of one child to the plaintiff and alimony of 
$60.00 per month for the support of herself and the child, which the 
court, at a subsequent term, modified to $45.00 per month. On motion 
of the defendant to vacate a judgment for payments in default and to 
modify the decree, the court reduced the alimony payments to $20.00 
per month for the support of the child until 21 years of age and also 
ordered the defendant to pay $25.00 a month on the judgment for 
accrued alimony until satisfied. The court of appeals held that the 
jurisdiction of the court in cases of alimony was continuing and affirmed 
the judgment.’ 

This note deals with the power of the court to modify decrees of 


” Heckert v. Heckert, §7 Ohio App. 421, 14 N.E. (2d) 428 (1936). 
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absolute divorce. One must distinguish between actions for separate 
maintenance and actions for permanent divorce and alimony. In Ohio 
this problem is confused by the terms of the statute. An action for 
separate maintenance is called one for alimony alone while that for 
absolute divorce is for divorce and alimony.* Most jurisdictions recognize 
that the court has continuing jurisdiction to modify the decree in an 
action for alimony only.° 

After the term in which permanent divorce is granted there is 
generally no power in the court to alter a decree except where authority 
to do so is reserved in the decree or unless the power is given by statute.* 
However, past due installments may not be modified.” A few states 
including Ohio have held that the power to modify is impliedly reserved 
in the decree when alimony is payable in installments for the support of 
the wife,° and, as most jurisdictions would agree, where the decree pro- 
vides for the custody and support of minor children.’ Where the decree 
is for periodic payments over an indefinite length of time it is necessarily 
a decree for continuing control by the courts.° Continuing jurisdiction is 
necessary for the welfare of minor children under the unfortunate cir- 
cumstances wherein the parents are separated by permanent divorce.° 
Where the court has had jurisdiction over the person or property of 
the defendant, if a divorce is granted and alimony is not awarded, a 
subsequent action for alimony will not be sustained”® since the court may 
presume that the rights of the parties were adjudicated in the divorce 
action."* But in Harlan v. Harlan” the court held that it had juris- 
diction to grant a support order for the maintenance of the children 

* Ohio G.C., sec. 11997. 

® Gloth v. Gloth, 154 Va. 511, 153 S.E. 879, 71 A.L.R. 700 (1932); Smedley v. 
State, 95 Ohio St. 141, 115 N.E. 1022 (1916); Gilbert v. Gilbert, 83 Ohio St. 265, 94 
N.E. 421, 35 L.R.A. (N.S.) 521 (1911). 

KEEZER, MARRIAGE AND DIVORCE, 2d Ed., sec. 765 (1923); Ruge v. Ruge, 97 
Wash. 51, 165 Pac. 1063 (1917); Sampson v. Sampson, 16 R.I. 456, 16 Atl. 711, 3 
L.R.A. 349 (1889); In Noonaw v. Noonaw, 127 Kan. 287, 273 Pac. 409 (1929), the 
court refused to modify the decree because absolute divorce and alimony are statutory rights 
and should be strictly construed; Boehmer v. Boehmer, 259 Ky. 69, 82 S.W. (2d) 199 
(1935), noted 20 Minn. L. Rev. 314 (1936). 

° Epps. v. Epps. 218 Ala. 667, 120 So. 150 (1929); contra, Plankers v. Plankers, 
178 Minn. 31, 225 N.W. 913 (1929) (statutory). 

Epps v. Epps, 218 Ala. 667, 120 So. 150 (1929); contra, Plankers v. Plankers 

° Epps. v. Epps, 218 Ala. 667, 120 So. 150 (1929); Olney v. Watts, 43 Ohio St. 
499, 3 N.E. 354 (1885). 

" Hart v. Hart, 174 Wash. 316, 24 Pac. (2d) 620 (1933); Corbett v. Corbett, 123 
Ohio St. 76, 174 N.E. 10 (1930), aff'd. 36 Ohio App. 321, 173 N.E. 316 (1930). 

* Francis v. Francis, 192 Mo. App. 710, 179 S.W. 975 (1915). 

” Heckert v. Heckert, §7 Ohio App. 421, 14 N.E. ( 

*° Marshall v. Marshall, 162 Md. 116, 159 Atl. 2 
130 Cal. 409, 62 Pac. 598 (1900). 

™ Spain v. Spain, 177 Iowa 249, 158 N.W. 529 (1916); Kamp v. Kamp, 59 N.Y. 
212 (1874). 

154 Cal. 341, 98 Pac. 32 (1908). 


zd) 428 (1936). 
60 (1931); O’Brien v. O’Brien, 
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although provision for their care was omitted from the decree. Where 
the court does not have jurisdiction to grant alimony due to the fact 
that the defendant could not be personally served, some courts do not 
allow a subsequent suit for alimony.’* But several states either by statute 
or otherwise have allowed such an action."* Thus, one might say, in 
view of the Ohio decisions, the general rule in Ohio is that the juris- 
diction of the court to modify a divorce decree awarding alimony is 
continuing subject to certain exceptions. The most troublesome of these 
exceptions is found in those cases where the decree is based upon the 
agreement of the parties. 

Many decrees in divorce actions are based upon an agreement of 
the parties providing for property settlements, support of the wife, 
custody and support of the minor children. Clearly the incorporation 
of an agreement does not prevent the modification of alimony for 
support when jurisdiction is expressly reserved in the decree.’® The 
majority of the cases hold that the power to modify given by statutes in 
most of these jurisdictions is not affected by the fact that the decree is 
based on the consent or contract of the parties.‘ The arguments in 
support of this rule are that the contract is merged into the decree and 
thereby loses its contractual nature thus permitting modification;"’ or 
that since the court is not compelled to use the agreement, when it does 
employ the decree as evidence of a satisfactory adjustment, this will not 
prevent the court from altering the decree.** In some cases a contrary 
result is reached on the theory that the court ratifies the contract and on 
the principles of contract it cannot modify the decree unless the parties 
consent.’® But in jurisdictions following this rule usually the incorpora- 
tion of an agreement does not preclude the court from modifying the 

*® Doeksen v. Doeksen, 202 Iowa 489, 210 N.W. 545 (1926); Darby v. Darby, 
1§2 Tenn. 287, 277 S.W. 894 (1925); Weidman v. Weidman, 57 Ohio St. 101, 48 N.E 
506 (1897). 

™ Thurston v. Thurston, 58 Minn. 279, 59 N.W. 1017 (1894); Woods v. Waddle, 
44 Ohio St. 449, 8 N.E. 297 (1886) (divorce in foreign jurisdiction); Stephenson v. 
Stephenson, 54 Ohio App. 239, 6 N.E. (2d) 1005 (1936) (domestic decree). 

© Beal y. Beal, 218 Cal. 755, 24 Pac. (2d) 768 (1933); Morgan v. Morgan, 211 
Ala. 7, 99 So. 185 (1924). The phrase “until further order of court” is a part of the 
decree and must be considered as a part of the agreement. Folz v. Folz, 42 Ohio App. 
135, 181 N.E. 658 (1932) (action for alimony only). 

1° Eddy v. Eddy, 264 Mich. 328, 249 N.W. 868 (1933), note 32 Mich. L. Rev. 
701 (1934); Worthington v. Worthington, 224 Ala. 237, 139 So. 334 (1932); Maginni 
v. Maginnis, 323 Ill. 113, 153 N.E. 654 (1930), note 58 A.L.R. 639. The same is true 
even of an agreement included in a decree settling property rights. Skinner v. Skinner, 
205 Mich. 243, 171 N.W. 383 (1919). 

7 Herrick v. Herrick, 319 Ill. 146, 149 N.E. 820 (1925). 

™’ Warren v. Warren, 116 Minn. 458, 133 N.W. 1009 (1912). 

1 Dickey v. Dickey, 154 Md. 675, 141 Atl. 387, 58 A.L.R. 634 (1928); Law v. 
Law, 64 Ohio St. 369, 60 N.E. 560 (1901); Henderson v. Henderson, 37 Ore. 141, 
60 Pac. §97, 48 L.R.A. 766, 82 Am. St. Rep. 741 (1900), 
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decree where the decree of support money is for the benefit of minor 
children.” The law upon this point is not clear in Ohio. In Law v. 
Law** the court held that a decree based upon an agreement was not 
subject to modification although the support of minor children was 
provided for in the decree. This case involved an agreement in which 
the father agreed to pay the wife $3,000 a year in monthly installments 
for her support and for the support and education of their minor child, 
and after the death of the wife to pay $1500 a year in installments to 
the daughter until she married. Upon the basis of this decision it would 
seem clear that a decree based upon the agreement of the parties which 
awards alimony to the spouse may not be modified.”* A more recent 
case decided that the jurisdiction of the court to alter the decree con- 
tinues where it provides for the custody, care, and support of minor 
children thus permitting an increase in the amount for support awarded 
in a decree based on the agreement of the parties.** The court did not 
discuss the effect of the agreement upon the decree, and as a result two 
court of appeals cases have held that, while an increase may be permis- 
sible, a decree based on a contract may not be decreased.** In Campbell 
v. Campbell,” the court felt that to allow a decrease would be an 
impairment of the obligation of a contract, and thus was unconstitu- 
tional; but an increase might be allowed, so the court said, because the 
parent is under a legal obligation to support minor children and there- 
fore an increase would be in accord with public policy. This argument 
seems to overlook the fact that an increase is quite as much an impair- 
ment of the contract and that a parent’s duty is to furnish his children 
with necessaries according to his financial ability. The dissent pointed 
out that public policy might be invoked either way. The state, as a third 
party, is interested in the husband’s duty to support his wife and children, 
which duty survives divorce and is found in alimony and support money 


as substitutes.*° If this approach is sound then the agreement of the 


parties should be ineffective to defeat the court’s power to modify a decree 
based upon the parties’ agreement providing for support of the wife and 


™" Troyer v. Troyer, 177 Wash. 88, 30 Pac. (2d) 963 (1934); Connett v. Connett, 
81 Neb. 777, 116 N.W. 658 (1908). 

“164 Ohio St. 369, 60 N.E. 560 (1gor). 

*2 Cf. Petersine v. Thomas, 28 Ohio St. 596 (1876). 

*8 Corbett v. Corbett, 123 Ohio St. 76, 174 N.E. 10 (1930). This case was held as 
authority to permit the reduction of a decree based upon agreement in another case decided 
without opinion. Newkirk v. Newkirk, 129 Ohio St. 543, 196 N.E. 146 (1935). 

** Ferger vy. Ferger, 46 Ohio App. 558, 189 N.E. 665 (1934), noted in 2 O.S.L.J. 
49 (1935); Campbell v. Campbell, 46 Ohio App. 197, 188 N.E. 300 (1933), noted in 
20 Va. L. Rev. 584 (1934). 

*° 46 Ohio App. 197, 188 N.E. 300 (1933) noted in 20 Va. L. Rev. 584 (1934). 

*° SCHOULER, MARRIAGE, DIVORCE, SEPARATION & DOMESTIC RELATIONS, 6th. ed., secs. 
1796-1797 (1921). 
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the minor children. In any event an agreement should not be consid- 
ered as a final settlement of the rights of minor children not parties to 
the arrangement and to which they are incapable of assenting.”* 

IrHAMAR D. WEED 


INSURANCE 


AUTOMOBILE INDEMNITY — GUEST STATUTE 


The plaintiff while riding as a guest of one Hickok in Michigan 
was injured in an automobile accident. She brought action against 
Hickok in Ohio. The jury found that the accident was the result of 
the wilful and wanton misconduct of the insured, thus taking the case 
out of the operation of the Michigan guest statute (Sec. 4648 Compiled 
Laws of Michigan (1929) — relieving the owner or operator of liability 
except in cases of gross negligence or wilful and wanton misconduct), 
and gave her judgment. Hickok carried liability insurance with the 
Yorkshire Indemnity Company of New York and the plaintiff then 
filed against it to recover on the previous judgment. A general demurrer 
was entered by the company on the ground that the policy covered only 
accidental injuries. From a judgment sustaining the demurrer, the 
plaintiff appealed. In reversing the judgment, the court held that the 
injuries resulting from the wilful and wanton misconduct of the insured 
were accidental within the meaning of the policy. Herrell v. Hickok, 
57 Ohio App. 213, 13 N. E. (2nd) 358 (1937). The Supreme Court 
affirmed the Appellate Court finding that if the Michigan law was as 
alleged in the petition, then, under the law of that state, the injuries 
were accidentally sustained. The court said it was unnecessary to decide 
whether injuries caused by wilful or wanton misconduct would be 
covered by the policy in a case arising in Ohio. Herrell v. Hickok, 133 
Ohio St. 66, 11 N.E. (2nd) 869 (1937). 

In the‘absence of statute the general rule is that an owner or operator 


27 The Committee on Judicial Administration and Legal Reform of the Ohio State 
Bar Association has accepted the draft of the Marriage and Divorce Commission appointed 
by Gov. White, which will probably be submitted to the General Assembly in the near 
future. This statute will eliminate the problems discussed in this note. The proposed 
divorce law provides that in an action for divorce, alimony, or annulment the court shall 
have the power to raise, lower, or otherwise modify an award of alimony for future 
support of the spouse if payable in installments, or an award for support money to minor 
children either in installments or in a lump sum, whether or not the award was based 
upon a contract between the parties. An award to the spouse of a lump sum to be paid in 
installments is not subject to modification when such sum is a final property settlement. 
The court will also have the power to equitably adjust arrears of such alimony or payment 
to minor children which may have accumulated by reason of the inability of the party to 
meet such payments. Proposed Divorce Law, sec. 8b, 11 Ohio Bar 275 (July 18, 1938). 
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of an automobile owes his guest the duty of reasonable care. Sparrow v. 
Levine, 19 Ohio App. 94 (1923); Marple v. Haddad, 103 W. Va. 
508, 138 S.E. 113, 61 A.L.R. 1248 (1927). 

Many states now have guest statutes relieving the owner or operator 
of liability to guests except in certain cases, such as those arising out of 
gross negligence, wilful and wanton misconduct, or intoxication. Under 
Ohio’s guest statute, G.C. Sec. 6308-6, the guest can recover only for 
wilful and wanton misconduct on the part of the owner or operator. 

That guest statutes have been beneficial to the liability insurance 
companies is obvious. Only to a guest who can ground his claim on an 
exception in the statute, viz., wilful and wanton misconduct, can an 
insurance company be held liable, and even then the terminology of 
the statute may be such as to encourage the insurer to resist the claim 
on the ground that the policy does not cover the risk. 

In the case of American Casualty Co. v. Brinsky, 51 Ohio App. 
298, 2 Ohio Op. 146, 200 N.E. 654 (1934), a guest, after recovering 
against a car owner by basing his claim on the exception in the Ohio 
guest statute, was denied recovery from the insurance company. Al- 
though the trial court had found the operator guilty of “wilful and 
wanton misconduct,” the Court of Appeals separated the phrase and 
limited itself to the finding that the insurance company was not liable 
for the insured’s wilful acts. ‘Thus the question of whether the insurance 
company would be liable in a case where there was only wanton mis- 
conduct was left open. But when this question arose in the appellate case 
of Rothman v. Metropolitan Casualty Ins. Co., 23 Ohio Law Abs. 2 
(1936), it was held that the insurance policy did not cover wanton 
misconduct, and recovery was denied the guest. The court, relying upon 
the language of Universal Pipe Co. v. Bassett, 130 Ohio St. 567, 5 
Ohio Op. 214, 200 N.E. 843 (1936), became confused and held that 
“wilfulness” and “wantonness,” in effect, were similar. Tying that up 
with the holding of the Brinsky Case, supra, the Appellate Court arrived 
at its surprising conclusion. 

That the Appellate Court in the Rothman Case was not on firm 
ground is evident from the fact that Ohio, in other cases, has recognized 
a distinction between the terms “wilful misconduct” and “wanton mis- 
conduct.” In the former it is said that the actor intends the result of his 
act while in the latter the actor although having knowledge of the 
greater probability of harm from his act, disregards the consequences. 
Both involve a higher degree of culpability than that negligence which 
is the failure to meet the standard of care required in the usual tort case. 


Reserve Trucking Co. v. Fairchild, 128 Ohio St. 519, 191 N.E. 745 
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(1934); and see Universal Pipe Co. v. Bassett, supra, at p. 575. In 
view of the above, it was not surprising that the Supreme Court to which 
the Rothman Case was appealed reversed the Appellate Court. Rothman 
V. Metropolitan Casualty Ins. Co., 134 Ohio St. 241, — N.E. — 
(1938). The Court found that “wanton misconduct” was not inten- 
tional conduct and that an injury growing out of “wanton misconduct” 
was accidental within the meaning of the insurance policy. In dictum 
the Court remarked, “No one would claim that such policy covers an 
injury resulting from a wilful act of the insured, for the term ‘wilful 
act’ implies an intention to cause injury,” and cited Commonwealth 
Casualty Co. v. Headers, 118 Ohio St. 429, 161 N.E. 278 (1928). 

The dictum must at least be comforting to the Appellate Court 
which decided the Brinsky case for it was on the Headers case that it 
largely relied. In the Headers case it was held that a personal assault 
by a taxi-cab driver on another was not an accident because intentional, 
and was not covered by the liability policy held by the taxi-cab company. 
The weight of authority is clearly opposed to the case, holding, that 
where, under an accident insurance policy, the insured is injured as a 
result of an intentional act of another without misconduct of the insured 
and the injury is unforeseen by the insured, the injury is accidental. 
Richards v. Travelers’ Ins. Co., 89 Cal. 170, 26 Pac. 762, 23 Am. St. 
Rep. 452 (1891); Buckley v. Massachusetts Bonding and Ins. Co., 
113 Wash. 13, 192 Pac. 924 (1920); Interstate Business Men’s Acei- 
dent Association v. Ford, 161 Ky. 163, 170 S.W. 525 (1914); Gen- 
eral Accident, Fire and Life Assurance Corp. v. Hymes, 77 Okla. 20, 
185 Pac. 1085, 8 A.L.R. 318 (1919). The criterion is well stated 
by Judge Cardozo in Messersmith v. American Fidelity Co., 232 N.Y. 
161, 133 N.E. 432, 19 A.L.R. 876 (1921), where he said, “Injuries 
are accidental or the opposite, for the purpose of indemnity, according to 
the quality of the results rather than the quality of the causes.” 

Those policies insuring against accidental injuries should not be 
confused with those insuring against injuries due to accidental means. 
In the latter the insurer is not liable when the acts were intended 
although the results were not expected. Ramsay v. Fidelity and Casualt) 
Co., 143 Tenn. 42, 223 S.W. 841, 13 A.L.R. 651 (1920); Standard 
Life and Accident Ins. Co. v. Schmaltz, 66 Ark. 588, 53 S.W. 49, 
74 Am. St. Rep. 112 (1899); Olinsky v. Railway Mail Ass’n., 182 
Cal. 669, 189 Pac. 835, 14 A.L.R. 784 (1920). 

There has been a scarcity of cases on the problem of whether an 
automobile liability or indemnity policy covers accidents caused by gross 
negligence, wilful or wanton misconduct. Two English cases have held 
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that the injuries are accidental when resulting from gross negligence. 
Tinline v. W hite Cross Ins. Ass’n., 3 K.B. 327, 11 B.R.C. 260 (1921) 
and James v. British General Ins. Co., 2 K.B. 311 (1927); but see 
O’Hearn v. Yorkshire Ins. Co., 51 Ont. L.R. 130, 67 D.L.R. 735 
(1921). Ohio Casualty Ins. Co. v. Welfare Finance Co., 75 Fed. 
(2nd) 58 (1934) (writ of certiorari denied in 295 U.S. 734, 79 L. 
Ed. 1682, 55 S. Ct. 645 (1935), held, in a suit by the insured, that 
wanton injuries were included within the meaning of accidental injuries. 

The Illinois court, in construing the phrase “wilful and wanton 
misconduct,” as used in the Illinois guest statute, has found it to mean 
such absence of care as indicates a conscious indifference to the conse- 
quences. Farley v. Mitchell, 282 Ill. App. 555 (1935); Murphy v. 
King, 284 Ill. App. 74, 1 N.E. (2nd) 268 (1936). Michigan courts 
have described it as a reckless disregard for the consequences. Manser v. 
Eder, 263 Mich. 107, 248 N.W. 566 (1933); McLone v. Bean, 263 
Mich. 113, 248 N.W. 566 (1933); Goss v. Overton, 266 Mich. 62, 
253 N.W. 217 (1934). In Michigan, “wilful and wanton miscon- 
duct” and “gross negligence” have been viewed as corresponding terms 
but they have been regarded as being more than negligence of any kind, 
P intention to harm where there is a reckless 
disregard for the safety of others.” Boyle v. Mosely, 258 Mich. 347 
(1932) at p. 350. See also Finkler v. Zimmer, 258 Mich. 336, 241 
N.W. 851 (1932). If “wilful and wanton misconduct” is used in the 


the law imputing 


sense of “gross negligence” then the insurer should be liable for injury 
caused in this manner, for “gross negligence” has been construed as 
want of slight care and such want of care as to indicate consciousness 
of the probable consequences and an indifference to them. (Sherman 
and Redfield on the Law of Negligence 6th Ed. (1913), Secs. 49, 
748). And, while the Michigan court under the guest statute has 
‘ 


‘gross negligence,” its definition of “wilful and 


refused to use the term 
wanton misconduct” is virtually the same. See Manser v. Elder, supra; 
McLone v. Bean, supra; and Goss v. Overton, supra. See also the IIli- 
nois cases Farley v. Mitchell, supra; and Murphy v. King, supra. 

The majority of courts, however, do not regard “gross negligence” 
and “wilful and wanton misconduct” as being synonymous. Rioko v. 
Aijala, 199 N.E. 484 (Mass.) (1936); Desroches v. Holland, 189 
N.E. 619 (Mass.) (1934); Southern Railway Co. v. Kelley, 52 Ga. 
App. 137, 182 S.E. 631 (1935). A.L.I. on Torts, Sec. 500, states 
“wanton or wilful mis- 
conduct,” and at p. 1296 the following statement is made: “The dif- 
ference between reckless misconduct and conduct involving only such a 


that the courts often call reckless misconduct 
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quantum of risk as is necessary to make it negligent is a difference in 
the degree of risk, but this difference is so marked (Italics added) as to 
amount substantially to a difference in kind.” 

But, even if courts generally are unwilling to accept the view of 
the Michigan and Illinois courts as a rational basis upon which to found 
liability upon an insurance policy, there is another satisfactory approach 
to the problem. Although “wilful misconduct” theoretically denotes 
intent, nevertheless, a great many courts fail to limit it to such narrow 
confines. “Failure to use ordinary care to avoid danger after knowl- 
edge . . . ” of another’s danger, “reckless disregard of consequences 
after discovering danger,” and driving a train when approaching a 
crossing at a reckless speed as “habitually done,” have been said to fall 
within the meaning of the term. Loveless v. Kirk, 34 Ohio L. R. 175 
(App.) (1930); Payne v. Vance, 103 Ohio St. 59, 133 N.E. 85 
(1921); Hil v. Atlanta Charlotte Aw Line Ry. Co., 172 S.C. 408, 
174 S.E. 233. “Wilful misconduct” as used by the courts often refers 
to the intending of the act and not to the intending of the consequences. 
Cook v. Big Muddy Carterville Mining Co., 249 IIl. 41, 94 N.E. go 
(1911); Pacific Coast Casualty Co. v. Pillsbury, 31 Cal. App. 701, 
162 Pac. 1040 (1916). The latter case, where an errand boy in viola- 
tion of express instructions and warnings attempted to run an elevator 
and was killed, furnishes a striking example of this. Obviously, there is 
a vast difference between intending the act and actually intending or 
expecting the harm which results from it. It would be fantastic to believe 
that the driver of the car in the principal case actually intended the 
accident and the resulting injuries to the plaintiff, especially in view of 
the probability of being injured himself. And, as pointed out above, a 
majority of the courts are of the opinion that if only the act is intended 
and the consequences were neither foreseen nor intended, the injury 1s 
accidental. 

In summary, it may be said that the Supreme Court of Ohio in the 
Rothman Case, supra, has established the rule that injuries growing out 
of “wanton misconduct” are accidental within the meaning of a liability 
insurance policy. In dictum it has expressed the view that a liability 
policy insuring against “accidental injuries” would not protect a guest 
where the insured’s act was wilful. This is in line with the Court of 
Appeals in the Brinsky Case, supra. But this point still awaits actual 
decision by the Supreme Court. Clearly, in a case where “wilful mis- 
conduct” is used to mean intending the consequences of the act, no 
fault can be found with a holding that the injuries were not accidental. 
However, the phrase “wilful misconduct” is a tool which the judicial 
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carpenters have used for various purposes. When it is employed to 
describe only the intending of the act and not the intending of the 
c 


resulting injury, there is good authority for labeling the product “acci- 


dental injury.” a oN 


LANDLORD AND TENANT 
REDUCTION OF RENT — ConsIDERATION — ABATEMENT 
AFTER FIRE 


The plaintiff lessee entered into a written lease with defendant lessor 
for a term of 20 years from August, 1928. The lease reserved an 
annual rental of $10,000 a year, payable in nine monthly installments 
starting on August 15 of each year. Plaintiff alleged that on November 
16, 1934, the lease was modified in writing by the parties so that the 
rent reserved was reduced to the sum of $7,200 for the year beginning 
August 15, 1934. In May of 1935 a fire destroyed the premises. In 
November, 1935, the defendant lessor, having become bankrupt, listed 
a claim against plaintiff lessee for rent remaining unpaid at the time of 
the fire on the basis of the rent of $10,000 originally reserved in the 
lease. Plaintiff lessee set out the written agreement of November, 1934, 
reducing the rent to $7,200. Defendant lessor pleaded lack of consid- 
eration for the rent reduction. Judgment for the plaintiff lessee was 
affirmed by the Court of Appeals. This court held that the inability of 
the lessee to pay the higher rent, his imminent insolvency, and the desire 
of the landlord to retain the lessee as a tenant, constituted a valid con- 
sideration for the reduction in rent, and the lessor could not repudiate 
the contract. Adams Recreation Palace, Inc. v. Griffith, Trustee, 58 
Ohio App. 216, 12 O. Op. 134, 16 N.E. (2d) 489 (1938). 

In contract law the rule that payment of part of a debt is not satis- 
faction of the whole has long been considered elementary.’ But like 
many harsh rules of law, this rule has been so amended by exceptions, 
both by statute and judicial decision, as to partially or wholly nullify its 
effect. So any consideration, however small and insignificant, has been 
held to satisfy the rule. Thus a subsequent agreement to pay part of a 
debt in satisfaction of the whole is supported by sufficient consideration 
if the debtor becomes bound to do anything he was not legally bound 
to do by the first agreement. Payment at a different time, in a different 
place, or in another manner other than was contemplated in the original 
agreement have all been held to constitute sufficient consideration to 


1 
WILLISTON, CONTRACTS, sec. 120. 
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support an agreement to accept payment of a part of a debt in complete 
discharge of it. Also payment by a third person has been held to be 
sufficient consideration. Several states have changed the rule by statute.’ 
Others have reached the same result by judicial decision.* 

In the cases involving a reduction of rent from that reserved in the 
lease the courts have reaffirmed this general rule of consideration.* But 
here again, while the courts purport to require consideration for the rent 
reduction, they strive to relax the strictness of the rule. The cases, while 
numerous, show the recent origin of the problem. It was not until after 
1850 that the problem became serious in England, and there is almost 
a total absence of cases in the United States before that date. In an early 
Irish case® it was said that it would be inequitable to decree the payment 
of the larger rent after the acceptance of the smaller sum for twenty 
years. In an Irish case* the court held such an agreement invalid for 
want of consideration, the promise being merely voluntary. This case 
has since been overruled.’ 

In the United States the history of the cases has been similar. The 
earlier cases allowed the lessor to recover the rent originally reserved in 
the lease.” But since 1890 the courts have almost uniformly found 
consideration for the agreement to reduce the rent, on widely divergent 
grounds. The earlier view was that the subsequent agreement operated 
as a surrender of the lease.” This view was also held in England and 
Ireland, but has been repudiated."® The courts who find a surrender 
do not explain what has taken the place of the old lease, and since the 
parties intend to continue bound by it, this argument does not seem to 
be either logical, or a desirable one to follow. Another view held by a 
few courts is that payment and acceptance of the reduced rent, with a 


11 


receipt given, is evidence of a gift of the balance."' These courts ignore 


the fact that there has been no delivery, and the theory would seem to 
fail on that ground. 


* Alabama, California, North Dakota, Oregon, South Dakota, Georgia, Maine, Nort! 
Carolina, Tenhessee (receipt good consideration), Virginia (part payment when accepted 
as payment in full extinguishes the debt). 

* Tilinois, Kansas, Massachusetts, Michigan, and Pennsylvania. 

* Liebreich v. Tyler State Bank, 100 S.W. (2d) 1§2 (Texas Civil Appeals 1936). See 
I TIFFANY, LANDLORD & TENANT 1058 and cases cited. 

® Clark v. Moore, t Jo. and Lat. 723 (1844). 

° Fitzgerald vy. Partarlington, 1 Jones 431 (1835). 

* See Berry v. Berry [1929] 2 K.B. 316. 

* 43 A.L.R. 1478. 

° Hyman v. Jockey Club, 9 Colo. App. 299, 48 Pac. 671 (1897); Nachbour Vv. 
Weiner, 34 Ill. App. 237 (1889); Botoman v. Wright, 65 Neb. 661, 91 N.W. 580 (1902); 
Copper v. Fretoransky, 16 N. Y. Supp. 866, 42 N.Y. 472 (1892). This theory has been 
repudiated in California and New York. 

2 Crowley v. Vitty, 7 Exch. 319 (1852); Re Smith and Hartogs, ex parte Official 
Receiver, 73 L. T. Rep. 221 (1895). 

11 McKenzie v. Harrison, 120 N.Y. 260, 24 N.E. 458 (1890); Doyle v. Dunne, 
144 Ill. App. 14 (1908). Contra, Riley v. Kershaw, 52 Mo. 224 (1873). 
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The approach most generally followed is the one the Ohio court 


‘* that the imminent insolvency of the 


followed in the principal case, 
lessee and his continued possession are sufficient consideration for the 
agreement to reduce the rent.’* It is significant to note that almost 
invariably this problem has arisen about the time of some major economic 
depression, in periods of declining rental values. The cases fall into 
several fairly distinct periods: 1890-1905; 1920-1925; 1930 to the 
present time. Judges have been repeatedly faced with cases involving 
lessees who could no longer pay the larger rent of more prosperous 
years. This has resulted in an attempt to find some means of relaxing 
the strict rule of consideration to relieve these lessees of their burder In 
the leading case of Ten Eyck v. Sleeper’* the court said that mere 
inability of the lessee to pay is not sufficient consideration, but the lessee’s 
continued occupancy, coupled with the fact that the depression of 1893 
had caused property values to fall so that the property would be hard to 
rent, was consideration for the agreement to reduce the rent.’® In 
Hyman v. Jockey Club, supra, the court said that the continuing tenancy 
of the lessee was sufficient consideration.'® ‘Thus it seems that the 
reasoning of the court is based on a theory of social expediency made 
necessary by the hardships of the time. This is aptly illustrated by a 
quotation from 43 A.L.R. 1451 at page 1466,'* “If, in the course of 
performing a contract, unexpected obstacles are encountered, or new 
conditions arise that the parties could neither have contemplated nor 
reasonably foreseen, making the performance more onerous or less 
advantageous than was anticipated, and requiring, equitably, at least, a 
readjustment of the contractual relations, a subsequent agreement of the 
parties, providing that he who is called upon to meet the new difficulties 
or obligations shall be correspondingly compensated by an increase of 
remuneration, or a decrease of outlay, is to be deemed supported by a 
sufficient consideration.” The court’ took judicial notice of the depres- 
sion of 1933, and held that the detriment to the lessee was sufficient 
consideration. It is clear from the opinions that the courts feel that the 


%° Adams Recreation Palace v. Griffiths, 58 Ohio App. 216, 16 N.E. 2d 489 (1938). 

3 Ten Eyck v. Sleeper, 65 Minn. 413, 67 N.W. 1026 (1896); Hyman v. Jockey 
Club, Op. ctt.; Andre v. Graebner, 126 Mich. 116, 85 N.W. 464 (1901); Lindeke Land 
Co. v Kalman, 190 Minn. 601, 252 N.W. 650 (1934); Liebreich v. Tyler State Bank, 
100 §.W. (2d) 152 (Tex. Civil App. 1936). 

6s Minn. 413, 67 N.W. 1026 (1896). 

*® Affirmed, Lindeke Land Co. v. Kalman, 190 Minn. 601, 252 N.W. 650 (1934). 

- See WOOD, LANDLORD AND TENANT, 44; TAYLOR, LANDLORD AND TENANT, 8€CSs. 497- 
501. 

7 Quoted by the court in Liebreich v. Taylor State Bank, 100 S.W. (2d) 152 (Tex. 
Civil App. 1936). 

* Note 17, supra. 
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acceptance of the reduced rent may be more advantageous to the land- 
lord than the use of his legal remedies against a defaulting tenant.’® 
More clearly illustrative of the eagerness of the courts to find con- 
sideration for the subsequent agreement are the decisions upholding the 
validity of oral agreements to reduce the rent. Where the agreement is 
oral, however, the courts draw a sharp distinction between executed and 
executory agreements. In general it may be said that an executed oral 
agreement to reduce the rent is valid, and not within the Statute of 
Frauds, while an unexecuted oral agreement will not be enforced because 
of the Statute of Frauds. In Ohio the statute provides that all leases be 
in writing.” "2 it was held that 
where royalties of oil were to be paid to the lessor in lieu of rent, the 
amount of oil so paid could be varied at the will of the parties by oral 
agreement. Ohio Jurisprudence states that an agreement to reduce the 


In the case of Nonamaker v. Amos, 


rent under an existing lease does not involve the title to land or an 
interest therein, and does not have to be in writing.*” Professor Williston 
is of the opinion that to hold an oral agreement valid would be incon- 
sistent with the established rule of consideration, but he does not analyze 
the cases.**> A recent New York statute expressly dispenses with the 
need for consideration in modifying agreements.”* 

Payment and acceptance with a receipt in full has been held to be 
a gift of the balance.*® Oral agreements have been held binding irre- 
spective of a written receipt (a) on the ground that the continuing 
tenancy of the lessee was pro tanto consideration for the agreement; 
(b) on the ground that the general rule must not be applied to a case 
where the parties to a contract, still executory, agree to reduce the 
consideration and thereafter both sides execute it as modified;*’ (c) on 
the ground that the payment was by check;** (d) on the ground that 
upon the failure of the tenant to pay rent according to the lease, the 

1° so Harv. L. Rev. 1314. See 43 A.L.R. 1478 and 93 A.L.R. 1406, where the cases 
are collected and discussed. A promise by the lessee to renew the lease held to be sufficient 
consideration. Huff v. Leeds, 16 Ohio App. 342 (1922). 

*° Ohio General Code, sec. 8620. 

** 73 Ohio St. 163, 76 N.E. 949 (1905). 

*2 24 Ohio Jur. Landlord & Tenant, sec. 332, embodied from 25 R.C.L. 564. 

28 1 WILLISTON, CONTRACTS, sec. 120, page 258. But see Williston, “Law of Con- 
tracts Since the Restatement,” 23 A.B.A.J. 172, 175 (1937). 

** New York Personal Property Laws, sec. 33. 

*° McKenzie v. Harrison, 120 N.Y. 260, 24 N.E. 458 (1890); Doyle v. Dunne, 
144 Ill. App. 14 (1908). 

*° Hyman v. Jockey Club, 9 Colo. App. 299, 48 Pac. 671 (1897); Andre v. Graebner, 
126 Mich. 116, 85 N.W. 464 (1901). 

*" Brackett Co. v. Lofgren, 140 Minn. 52, 167 N.W. 274, L.R.A. (N.S.) 1918F 
998 (1918); Bowman v. Wright, 65 Neb. 661, 91 N.W. 580 (1902). 

*8 Ossowski v. Wiesner, 101 Wis. 238, 77 N.W. 184 (1898); Eisenberg v. Batten- 
field Oil Co., 251 Mich. 654, 232 N.W. 386 (1930). 
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landlord had only the option of suing on the contract or treating it as 
abrogated and entering into an entirely new contract;** (e) on the 
ground that such an executed agreement is a waiver of the balance of 
the rent, a voluntary relinquishment of a known right, for which con- 
sideration is not necessary.*° In California a statute provides for a 
waiver of the balance.** 

From these cases then, it may be said that written agreements, and 
executed oral agreements, to reduce rent from that originally reserved, 
must be supported by consideration, but that the courts will find consid- 
eration in almost any benefit to the lessor, or detriment to the lessee. It 
is significant that almost without exception, every case since 1900 involv- 
ing the two foregoing classes of cases has been held valid and binding 
upon the lessor. 

In the principal case the court held that where the lease provides 
that in the event the property is rendered unfit for occupancy because of 
fire the rent for the remainder of the term should abate, and if a fire 
occurs at the end of the ninth month of the rent-year, the rent for the 
succeeding three months is abated, and the lessor may not recover the 
rent for the last three months, either on the theory that the entire annual 
rental should have been paid in the first nine installments, or on the 
theory that the lessor may so apply the payments made that the rent for 
the first three months of the annual term shall remain unpaid, and the 
irregular installments of rent applied to the rent for the last three months. 
On the second of the two theories the lessor relied on the case of Felix 
v. Griffiths, 56 Ohio St. 39, 45 N.E. 1092 (1897), which held that 
rent paid in advance cannot be recovered under the fire clause in this 


lease. " 
J. Ernest STILWELL 


NEGLIGENCE 


LIABILITY OF MANUFACTURERS AND VENDORS 


Ascertaining the liability of a manufacturer or vendor to those not 
in privity of contract with them has presented the courts with a difficult 
problem. In the recent Ohio case of Sicard v. Kremer, 133 Ohio St. 
291, 13 N.E. (2d) 250, 10 Ohio Op. 367 (1938), the plaintiff, who 
owned a beauty-shop, purchased hair dye from a retailer to whom the 

** Conlan v. Spokane Hardware Co., 117 Wash. 378, 201 Pac. 26 (1921). 

nee Hurlbut v. Butte-Kansas Co., 120 Kan. 205, 243 Pac. 324 (1926). 

“California Code of Civil Procedure, sec. 2076, provides that objection to the 
amount of a tender must be made at the time the tender is made, or the person to whom 


the tender is made is deemed to have waived the balance. Applied in Julian v. Gold, 
214 Cal. 74, 3 Pac. (2d) 1009 (1931). 
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defendant distributor had sold. In using the dye on a customer the 
plaintiff suffered injuries as a consequence of some poisonous substance 
therein. The Supreme Court of Ohio reversed the holding of the 
Appellate Court that it was error to charge the jury on the issue of 
negligence. 

The problem suggested is susceptible to two entirely separate avenues 
of approach: one based on tort; the other on warranty. The two theories 
are readily distinguishable since in order to maintain an action in tort it 
is necessary to prove negligence, whereas in order to maintain an action 
in warranty only a breach thereof need be shown. Under the latter 
theory, however, it is necessary to show privity of contract. The necessity 
of privity in a tort action was probably first asserted in the celebrated case 
of Winterbottom v. Wright, 10 M. & W. 109, 152 Eng. Reprint 402 
(1842), wherein by the way of dicta, it was said that a manufacturer 
or vendor was not liable for negligence to one with whom he had no 
contractual relations. Bohlen, “Liability of Manufacturers to Persons 
other than their _ Immediate Vendees,” 45 L. Q. Rev. 343 (1929). 


Always recognized as the general rule, numerous exceptions have been 


established to avoid the consequences of this doctrine. The first exception 
was noted in the case of articles inherently dangerous to life and health 
or intended to preserve or destroy life. Thomas v. Winchester, 6 N.Y. 
397, 57 Am. Dec. 455 (1852). Although the courts have quite gen- 
erally recognized an exception in the case of inherently dangerous 
articles, there has been considerable confusion in determining what 
articles should be placed in this category. Freezer, “Tort Liability of 
Manufacturers and Vendors,” 10 Minn. L. Rev. 1 (1925). The early 
cases construed the exception strictly and included only those articles 
which were intended to preserve or destroy life. “Thus drugs, Thomas 
v. Winchester, supra; Norton v. Sewall, 106 Mass. 143, 8 Am. Rep. 
298 (1870); Davis v. Guarnieri, 45 Ohio St. 470, 15 N.E. 350 
(1887); weapons, Herman v. Markham Air Rifle Co., 258 Fed. 475, 
17 A.L.R. 701 (1918); Ross v. Dunstall, 62 Can. S.C. 393, 63 
D.L.R. 63 (1921); and explosives, Ellis v. Republic Oil Co., 133 Towa 
11, 110 N.W. 20 (1906); Weiser v. Holzman, 33 Wash. 87, 99 
Am. St. Rep. 932, 73 Pac. 797 (1903), fell within this category. Later 
food, Davis v. Van Camp Packing Co., 189 Iowa 775, 176 N.W. 
382, 17 A.L.R. 649 (1920); Ketterer v. Armour & Co., 247 Fed. 
921, 160 C.C.A. 111, L.R.A. 1918D, 798 (1917) was included and 
many other articles have followed. Pillars v. R. J. Reynolds Tobacco 
Co., 117 Miss. 490, 78 So. 365 (1918); Cahill v. Inecto, 208 App. 
Div. 191, 203 N.Y. Supp. 1 (1924). 
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In MacPherson v. Buick Motor Car Co., 217 N.Y. 382, 111 N.E. 
1050, L.R.A. 1916F 696, the plaintiff, a remote vendee, was injured 
when the car he had purchased suddenly collapsed due to the defective 
wood used in making one of the wheels. The court expressly refused 
to limit the manufacturer’s liability to articles that were intended to 
affect life, and held that it was sufficient if the article was likely to 
endanger life and limb if negligently constructed. Most jurisdictions 
have adopted this test. Heckel v. Ford Motor Co., 101 N.J.L. 385, 
128 Atl. 242 (1925); Johnson v. Cadillac Motor Car Co., 261 Fed. 
878 (1919); White Sewing Mach. Co. v. Feisel, 28 Ohio App. 152, 
162 N.E. 633 (1928); Restatement of the Law of Torts, Sec. 395. 

Some authority exists for saying that there can be no recovery from 
the vendor or manufacturer for mere property damage. Windram Mfg. 
Co. v. Boston Blacking Co., 239 Mass. 123, 131 N.E. 454 (1921); 
Thompkins v. Quaker Oats Co., 239 Mass. 147, 131 N.E. 456 
(1921). But more courts allow recovery if the article is of such char- 
acter as to be imminently dangerous to human life and property. Shinn 
v. Ruetter, 135 Mich. 57, 97 N.W. 152, 63 L.R.A. 743, 106 Am. St. 
Rep. 384 (1903); Quackenbush v. Ford Motor Co., 167 App. Div. 
433, 153 N.Y. Supp. 131 (1915). At least one case has allowed 
recovery when the article was dangerous to property only. Ellis v. 
Lindmark, 177 Minn. 390, 225 N.W. 395 (1929). 

The early Ohio cases permitted recovery in cases involving inherently 
dangerous articles which might be reconciled under the more narrow 
construction of the exception. Almon Bailey v. N. W. Ohio Natural 
Gas Co., 2 Ohio C. Dec., 656, 4 Ohio C.C. 471 (1890); Davis v. 
Guarnieri, supra. White Sewing Mach. Co. v. Fiesel, supra, on the 
other hand, adopted the more liberal view of MacPherson v. Buick 
Motor Car Co., supra, and allowed recovery for injuries resulting from 
a negligently constructed electric plug. 

The principal case is the first discussion by the Ohio Supreme Court 
of the liability of a vendor to a remote vendee for negligence since the 
Buick case was decided by the New York Court. On its particular facts 
it requires no considerable extension of the early Ohio rule to include 
hair dye in the category of inherently dangerous articles. Yet the 
apparent approval given by the Court to the Buick case indicates that 
Ohio will apply the same test. A manufacturer or vendor will be held 
liable to a remote vendee for negligence if the article because of negli- 
gent construction is dangerous to the vendee, even though its purpose 
was not to preserve or destroy life and the danger was due only to the 
defective construction. 
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It is doubtful whether the court meant to commit itself on the 
question of recovery on the theory of implied warranty where no privity 
of contract exists; yet the language of the court allows the conclusion 
that such a problem when presented will receive liberal treatment. For 
a discussion of this problem, see 4 O.S.L.J. 403. 

WILuiaM L. ANDERSON 


RELEASE BY THE SOLE BENEFICIARY UNDER THE WRONGFUL 
Deatu Act 


Ralph Pilkington, a minor, was injured by defendant on April 7, 
1934. His mother, who was his next of kin and sole beneficiary under 
the Wrongful Death Act, made application to the probate judge for 
consent to a settlement for $495 without the appointment of a guardian 
as provided in General Code, section 10507-19. The court gave its 
consent and ordered payment by defendant and execution of a release 
by Mrs. Pilkington (for Ralph) of any and all claims arising out of the 
accident and injuries. This release was executed on May 24, 1934, and 
on the same day, Mrs. Pilkington in consideration of $225 executed 
another release of all actions or claims she had or might have in the 
future as sole beneficiary under the wrongful death statute. The son 
died July 2, 1935, from the results of the injury, and the present action 
for wrongful death was brought by his administratrix for the next of 
kin. The court of appeals stated that the release by the decedent would 
not bar such an action, but held that the additional release by the sole 
beneficiary prior to the death of the injured person constituted a_ valid 
defense to any action subsequently brought by the personal representative 
of the deceased under the wrongful death statute. Pilkington v. Saas, 
25 Ohio L. Abs. 663 (Ohio App. 1938). 

In reiterating the doctrine that a settlement and release by the 
decedent is no defense to an action for wrongful death brought by his 
personal representative after his death, the court once again states the 
minority view which has, as yet, been followed by the courts of Ohio. 
General Code, section 10509-166 gives the personal representative an 
action to be brought for the benefit of the next of kin “when the death 
of a person is caused by a wrongful act, neglect, or default such as would 
have entitled the party injured to maintain an action and recover dam- 
ages in respect thereof, if death had not ensued. . . . ” There are like 
provisions in the statutes of all states. The earlier Ohio cases held that a 
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settlement by the decedent was a defense to such an action. “If the 
deceased in his lifetime has debarred himself from recovery, he has no 
cause of action to which the statutory cause could succeed. It prevents 
an action from arising in favor of the next of kin and precludes his 
administratrix from recovering upon a liability which the deceased in 
his lifetime by his own act discharged.” The Solor Refining Co. v. 
Elliott, 8 Ohio C.D. 225, 15 Ohio C.C. 581 (1898). “Should the 
injured party be compensated in his lifetime, no action can be maintained 
by his administrator or next of kin for damages.” Helman v. The P., 
C., & St. L. Ry. Co., 58 Ohio St. 400, 50 N.E. 986, 41 L.R.A. 860 
(1898). 

Shortly thereafter, however, the seed of the present contrary doc- 
trine was sown by the Supreme Court in Railway Co. v. Van Alstine, 
77 Ohio St. 395, 83 N.E. 601, 14 L.R.A. (N.S.) 893 (1908). In 
that case, in holding that a recovery by the personal representative in 
a survivor action under General Code, section 11235 did not bar an 
action for wrongful death, the court said: “The two actions, although 
prosecuted by the same personal representative, are not in the same 
right, and hence a recovery and satisfaction in one case is not a bar to 
a recovery in the other.” 

Enlarging upon this statement, the court in Maguire v. Cin. Trac- 
tion Co., 14 Ohio C.C. (N.S.) 431, 230 Ohio C.D. 24 (1911), held 
that a release by the decedent did not bar an action for the next of kin 
and stated: “We do not think it is-within the power of the party injured, 
by any act of his subsequent to the injury, to bar this action.” The court’s 
interpretation of the statute was that the death of the injured party gave 
a new cause of action entirely independent of the injured person’s or his 
personal representative’s right to recover for the wrong. The wrongful 
act must be of such a character as would have entitled the injured person 
to maintain an action and recover damages in respect thereof. “Cir- 
cumstances of the accident or injury determine the right of such action 
and not whether the deceased had an action which he could have main- 
tained at his death.” The same construction was used in Coal Co. v. 
Robinette, 120 Ohio St. 110, 165 N.E. 576, 64 A.L.R. 441 (1929). 
However there is « possibility in the Maguire case that the court was 
influenced by the fact that the settlement was made with the decedent 
for $25. 

In Philips, Adm’x vy. Community Traction Co., 46 O. App. 483, 
189 N.E. 444, 7 Ohio Bar 291 (motion to certify overruled—1933), 
the court allowed recovery by the administratrix for the benefit of the 
children even though both the injured wife and the husband had 


executed separate releases. 
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A few jurisdictions take a similar stand. The California courts so 
hold, saying that there is a new cause of action with a different measure 
of damages from that which accrued to the injured person. Earley vy. 
Pac. Electric Ry. Co., 176 Cal. 79, 167 Pac. §13, L.R.A. 1918A 997 
(1917). The Massachusetts courts hold there is a new cause of action 
giving a penalty to the heir for the death of the injured person and that 
the injured person has no control over it. Wall, Executrix v. Mass. 
Northeastern St. Ry. Co., 229 Mass. 506, 118 N.E. 864 (1918). The 
Massachusetts statute gives a penalty in fact, however, and by doing so 
expresses the legislature’s intention that the decedent be not able to 
relieve the tort-feasor from the action. 

On the other hand, most jurisdictions take a contrary view of the 
effect of a release by the decedent. “The widow and child of one who 
has settled with and released the party liable for his injuries, cannot 
maintain an action for his subsequent death resulting from the same 
injuries.” Thompson v. Fort Worth & Rio Grande Ry. Co., 97 Tex. 
590, 80 S.W. 990 (1904). “A widow has no independent right of 
action for the death of her husband caused by negligence or default of 
another which he could not release in his lifetime, after injury and before 
death.” Hill vy. Pennsylvania Rd. Co., 178 Pa. 223, 35 Atl. 997, 35 
L.R.A. 196 (1896). See note 27 L.R.A. (N.S.) 176. “An action 
for wrongful death is barred by a release executed by the decedent.” 
Lindsay v. Chicago, B. & Q. R. Co., 226 Fed. 23, 141 C.C.A. 131 
(1915); Perry Vv. Philadelphia, B.& W.R. Co., I Boyce ( Del.) 330, 
77 Atl. 725 (1910); 8 R.C.L. 786; Fuller v. Atchison, T. & S. F. 
Ry. Co., 124 Kan. 66, 257 Pac. 971 (1927); Tiffany, Death By 
Wrongful Act, 269. 

It is true that a few of these jurisdictions hold, in interpreting the 
wrongful death statute, that it does not create a new cause of action 
but that it is merely a successor to the decedent’s action for personal 
injuries. The majority, however, agree with Ohio courts that it creates 
a néw cause of action but differ on the effect of a release by the decedent. 
The reasoning of these latter courts is well stated in Southern Bell Tel. 
& Tel. Co. v. Cassin, 111 Ga. 575, 36 S.E. 881, 50 L.R.A. 694 
(1900): “The statute gives rise to a new cause of action and thus there 
are two actions that may be maintained by the personal representative 
(survivor action and the action for wrongful death). But they are not 
independent; they are concurrent and connected. Both arise from the 
injury which is wiped out by a release and settlement by the deceased 
before his death.” Of course, in all the states the release can be avoided 


for fraud or because the decedent was not sut juris. 
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The principal argument advanced against the Ohio court’s refusal to 
recognize a release by the injured person as a valid defense to a subse- 
quent wrongful death action is that it makes the tort-feasor pay twice 
for the same wrong. The Ohio courts deny this because they say the 
statute gives a new and separate cause of action entirely divorced from 
the one that the injured person had. Yet it is well to note that, although 
allowing the survivor action and the wrongful death action to be main- 
tained concurrently, all courts, including those of Ohio, limit the ele- 
ments of damage recoverable in each. “One is for the wrong to the 
injured person and is confined to his personal loss and suffering before 
he died, while the other is for the wrong to the beneficiaries and is 
confined to their pecuniary loss through his death.” Coal Co. v. Robin- 
ette, supra; Railway Co. v. Van Alstine, supra. The Ohio courts are 
particular to see that these elements of damage do not overlap. 

The elements of damage considered in a settlement and release 
nclude not only medical services, pain and suffering of the injured 
person, but also include the pecuniary loss to his dependents resulting 
from his present disability and his incapacity to provide for them in the 
future. ‘The amount received in the settlement accrues to the estate and 
passes to the next of kin. Yet these same Ohio courts, in refusing to 
hold the release to be a defense in a wrongful death action, take no 
cognizance of a possibility of twice compensating the next of kin for 
the same mishap or of making the tort-feasor pay twice for the same 
wrong. In addition to this unfortunate result, the Ohio courts are also 
turning their backs on a well established policy—that of encouraging the 
settling of disputes without litigation and without delay. 

In states other than Ohio, if the injured party lives long enough 
to prosecute a suit against the tort-feasor and recover from him, then 
such recovery will be a valid defense to a wrongful death action after 
his death. “While the right of action given to the personal representative 
is a new cause of action which does not arise until after death, yet the 
decedent’s recovery of damages for the injuries which resulted in his 
death is a bar to an action by his personal representative for a wrongful 
death.” Golding v. Town of Knox, 56 Ind. App. 149, 104 N.E. 978 
(1914); Harris v. Ill. Cent. R. Co., 111 Miss. 623, 71 So. 878 
(1916); Little v. Blue Goose Motor Coach Co., 244 Ill. App. 427 
(1928). Ohio has also held that a prior recovery by the deceased bars 
an action for wrongful death. Alston, Adm’r v. C.,C.,C. 8 1. R.R. 
Co., 1 Ohio C.D. 353, 2 Ohio C.C. 45 (1886). The courts of this 
state since have held that a recovery by the administrator on the survivor 
action( where damages are limited to certain elements) is no defense 
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to the action for wrongful death, yet it has never been held that a suit 
and recovery by the decedent prior to his death is no defense to the 
subsequent action. If the Ohio courts make this distinction between the 
effect of a release by the decedent and of an action and recovery by the 
decedent, it seems inconsistent and unjustified. 

In Connors, Adm’x v. New York Central Ry., 20 Ohio N.P. 
(N.S.) 573, 29 Ohio D. 64 (1918), after deciding that the Federal 
Employers’ Liability Act conferred the survivor and the wrongful death 
actions in the alternative, thereby giving validity as a defense to a release 
by the decedent, the court said, “The case at bar furnishes a fair 
example of what would otherwise occur under the circumstances. ‘The 
employee settled for damages for total disability. Then to allow the 
personal representative to recover on behalf of the beneficiaries named 
in the statute would be to recover twice from the defendant for one 
injury. It would violate one of the fundamental principles of the law 
of damages; and so to construe an act of Congress as to obtain this 
result would equally violate one of the fundamental principles of statu- 
tory construction.” 

However, until the Supreme Court sees fit to interpret differently 
the effect of a release by the decedent, Ohio has taken the minority 
stand, discouraging settlement and making the wrongdoer pay twice 
for his default if he obtains a release from the decedent. 

In Pilkington v. Saas, supra, an Ohio court for the first time held 
that a release by the sole beneficiary before the death of the injured 
person, coupled with the latter’s release, will be a valid defense to an 
action by the personal representative after the death has occurred. The 
only case approaching the problem was Cullison, Adm’r v. B. & O. 
R. R. Co. 4 Ohio N.P. 360, 7 Ohio N.P. 602, 7 Ohio D.N.P. 269 
(1897). Therein the court stated, “Where the widow, the sole bene- 
ficiary, there being no children, accepts from the relief department of 
a railroad company the money stipulated in a contract of release from 
further liability, she cannot afterwards in her character as administratrix 
bring an action for wrongful death.” 

This holding is in accord with the decisions in other jurisdictions. 
“Before the administrator is appointed, the sole beneficiary may com- 
promise, settle and give a binding release of the death claim, good as 
against an administrator thereafter appointed.” Fischer v. Pope, 229 
Ala. 170, 155 So. 579 (1934). “In an action for death, the defendant 
would be entitled to assert as a defense a release executed by the 
decedent’s heirs at law.” Peters v. Kanawha Banking & Trust Co., 
191 S.E. 581 (1937); Story v. Page, 280 Mich. 34, 273 N.W. 354 
(1937); Tiffany, Death By Wrongful Act, 269. 
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The release made by the beneficiary before the death of the injured 
person must expressly include release from all claims and actions which 
might be had in the future by the beneficiary in respect of the injuries 
as well as present claims and actions. If there be more than one bene- 
ficiary under the wrongful death statute, then a settlement and release 
by one beneficiary does not bar the action for the benefit of the others. 
B.& O. R.R. Co. v. Hottman, 1 Ohio C.C. (N.S.) 17, 15 Ohio C.D. 
140; 17 C.J. 1247 (1903); Phillips, Adm’r v. Community Traction 
Co., supra. 

Before the Pilkington case, insurance companies and other claim 
adjustors made the practice of having the beneficiaries join in the release 
with the injured person and then, to provide for the possibility of the 
release being held not to constitute a defense, had the beneficiaries also 
sign a contract of indemnity to the tort-feasor for any actions or claims 
arising out of the injuries in the future. 

There is a split in the different jurisdictions as to the effect of a 
settlement and release directly with the beneficiary after the death of 
the injured party and after the personal representative has been appointed. 
A few states have taken the position that, since the wrongful death 
statute gives the personal representative the right to settle the claim with 
the consent of the probate court, the right to settle and release is exclu- 
sively in him and the beneficiary is powerless to do so. Louisville v. 
Hart’s Adm’rs, 143 Ky. 171, 136 S.W. 212, 35 L.R.A. (N.S.) 207 
(1911). Ohio seems to follow this view inBaltimore and Ohio R.R. 
Co. v. McCamey, 12 Ohio C.C. 543, 5 Ohio C.D. 631 (1896), 
wherein the court says, “The statute gave a cause of action to the per- 
sonal representative, and so, when the beneficiary released, she released 
no right of action she might have had against the railroad company, 
because she had none.” However, this statement by the court is purely 
dictum since there were other beneficiaries under the statute besides the 
one who released, and the court did not decide whether or not this one 
could share in the proceeds of the wrongful death action. 

The majority of the courts, however, find that the beneficiary has 
power to make a valid settlement with the wrongdoer although an action 
on such a claim must be brought by the personal representative of the 
deceased. McKeigue v. Chicago & N. W. Ry. Co., 130 Wis. 543, 
110 N.W. 384, 11 L.R.A. (N.S.) 148, 118 Am. St. Rep. 1038 
(1907). The courts have not directly met this problem as yet, but, 
with the Pilkington case as precedent, it seems likely that they will see 
fit to follow the majority view as expressed in Fetty v. Carroll et al., 
190 S.E. 683 (1937): “Under the code an action for wrongful death 
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is for the exclusive benefit of the decedent’s next of kin; and, while the 
decedent’s administrator alone may sue, his relation to any fund recov- 
ered is not that of the decedent’s representative, but that of trustee for 
the next of kin. It would, therefore, seem the thing to do to admit any 
defense against him which would be a defense against them.” 

The possibility of now joining the beneficiary with the decedent in 
the release, in many cases, does not help to counteract the unfortunate 
result of Ohio’s position on the effect of a release by the decedent alone. 
There are still problems presented where the beneficiaries are minors 
and cannot release, or where the tort-feasor overlooks or does not know 
of one or more of the beneficiaries (especially if he be a non-resident of 
the state), and thus a necessary signature is missing from the release. 

James M. GorMAN 


TRUSTS 
Tue Ricut oF Crepirors To REACH THE CeEstTur’s INTEREST 


The defendant and his wife conveyed certain property to trustees 
under a trust device, naming themselves and their five children, or their 
heirs as beneficiaries. It was provided that the defendant was to receive 
one thousand dollars a year from the income of the fund so long as he 
acted as the manager of a business enterprise and thereafter he was to 
receive five hundred dollars per year for life in the form of a pension, 
but in the event the business were unprofitable for three years the 
trustee was authorized to sell the property and distribute the proceeds 
as therein provided, in which event the defendant was not to participate 
in the distribution. The plaintiffs subsequently recovered a judgment 
against the defendant and execution was returned unsatisfied. ‘They 
then sought, by proceedings in aid of execution, to subject his interest 
in the trust to the payment of their claim. The defendant’s salary 
account wag overdrawn at the time these proceedings were instituted. 
The court denied recovery to the plaintiffs, saying that the defendant’s 
interest in the fund “is too uncertain as to duration to be subject of an 
order in aid, except as to definite sums as they accrue to him.’ This 

* Kuhn, et al., v. Wolf, 59 Ohio App. 15 (1938). 
case is illustrative of the problem facing the creditor whose debtor is the 
cestui of trust having no other property subject to the payment of his 
obligations. 

In undertaking to set forth the principles governing creditors’ pro- 
cedure in reaching such interests, the first part of this paper will be given 
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over to a discussion of the ordinary active trust in which the cestut’s 
interest is free from all conditions, restraints or other contingencies, and 
the latter part will be devoted to a consideration of some of the excep- 
tions to the general rule, arising by reason of the inclusion of such clauses 
in the instrument. 

“At Common Law judgments could not be levied upon estates 
merely equitable, because courts of law did not recognize any such titles 
and could not deal with them.” 
to alter this rule, but by and large it must be said that the equitable 


Statutes have in some respect served 


interest of a cestui que trust is immune to legal levy and execution yet 
today. One of the first attempts to change the rule is found in the tenth 
section of the Statute of Frauds* which provided that such interests in 
lands could be levied upon in the same manner as legal estates. How- 
ever, this attempt fell short of giving truly adequate relief to creditors 
who found that their debtors’ interests were equitable only for two 
reasons; first, it extended only to realty, and second, the statute was 
early construed to cover cases where the cestuis’ interest was a “fee 
simple,” and was ultimately limited to those cases where a dry or passive 
trust existed.° 

It is now clearly established that equitable interests are not available 
to legal execution under the Ohio statute.* In discussing the history of 
that section” Mauck, J., said, “Section 11655, General Code fixes the 
power to levy and sell under an execution. For many years this section 
provided only for a levy and sale of lands and tenements and goods and 
chattels not exempt by law. Under that reading it was uniformly held 
that only a legal title in property could be reached by execution. In 
1880 the General Assembly added, after the words ‘lands and tene- 
ments,’ the phrase ‘including vested interests therein.” In First National 
Bank v. Logue, Trustee, 89 O.S. 288, 106 N.E. 21, L.R.A. 1915 B 
340 (1914) it was held that, as vested interests included equitable as 
well as legal interests, an equitable interest in lands and tenements could 
be reached by execution. Since the decision in Bank v. Logue, the 
section in question has again been amended by confining the vested 
interests subject to execution to ‘vested legal interests,’ 111 O.L. 366. 
First National Bank vy. Logue, consequently is no longer authority for 
interpreting Section 11655. ‘There is therefore, no power under that 


* Freedmans Savings Etc. Co. v. Earle, 110 U.S. 710, 4 S. Ct. 226 (1884). 

* St. 29 Carl. II c. 3 (1676). 

* King v. Ballett, 2 Vern. 248 (1691). 

“Section 11655, G.C. reads as follows: “Lands and tenements, including vested legal 
interests therein, permanent leasehold estates renewable forever, and goods and chattels not 
exempt by law, shall be subject to the payment of debts, and liable to be taken on execu- 
tion and sold as hereinafter provided.” 

° Hauelsen vy. Szalay, 33 Ohio App. 350, 169 N.E. 602 (1929). 
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section now to reach equitable interests in real estate, and there never 
has been any power to make execution sale thereunder of equitable 
interest in personal property.” 

However, in spite of what has been said thus far, it has long been 
recognized as a general rule of the law of trusts that the equitable 
interest of the beneficiary of an active trust may be subjected to meet 
the claims of his creditors. In Ohio, the law on this subject has been 
well summarized by Welch, J., in Hobbs v. Smith: “The law makes 
what a man owns, whether by legal or equitable title, liable to the pay- 
ments of his debts, unless it be property specially exempted. No legal 
acumen or skill can evade this policy of the law, and as often as it is 
attempted it must result in one of two things, either in the devisee taking 
nothing by the will, or in leaving what he does take liable for the pay- 
ment of his debts. ‘The ability attaches to the ownership, and it is 
beyond the power of any draftsman to invent a form of devise or 
conveyance that shall separate them.” 

In order to reconcile this apparent anomaly it is necessary to look 
briefly into the history of the court of chancery. Equity, relieving against 
the rigors of common law, was quick to come to the aid of a creditor 
who found himself without other adequate relief, and early in its juris- 
diction provided a method by means of which such interests could be 
reached. As Glenn has said,’ “It was natural that the Court of Chancery 
should extend its aid to the creditor who would otherwise have suffered 
in such cases. This impulse the court recognized almost as soon as the 
public began to seek its aid, as finally happened in course of time. The 
ancillary® jurisdiction which thus started was invoked by what is known 
as the judgment creditor’s bill. The creditor, who . . . had failed to 
obtain seizure of his debtor’s property under execution, filed in the 
Court of Chancery a bill asking that court to compel the debtor to turn 
over to a receiver his interest in the property in question, so that the 
court could sell it and pay the proceeds thereof to the complaining 
creditor.” | 

The early equity courts of Ohio, recognizing the inadequacy of the 
legal remedy in this respect, granted the creditor a remedy through the 
medium of the creditor’s bill.” While it is believed that such a bill may 

*® 15 Ohio St. 419 (1864). 

Glenn, “Creditors’ Rights and Remedies,” p. 8. 

* 1 Bogert, TRUSTs AND TRUSTEES, 546, raises the question at this point: Is the cred- 
itor’s procedure to reach the cestui’s interest truly within an ancillary jurisdiction of equity, 
or is it but one phase of trust enforcement, which is one of Chancery’s exclusive jurisdic- 
tions’: 

® Parish v. Rhodes, et al., Wright (Ohio) 339 (1833); Edgington v. Williams, et al., 


Wright (Ohio) 439 (1833); Shorten, et al. v. Woodrow, 34 Ohio St. 645 (1878); 
Hubble v. Perrin, 3 Ohio 287 (1827). 
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still be maintained under the inherent equitable jurisdiction of our 
courts,’” Ohio has enacted a statute, G.C. 11760, which provides that 
equitable interests shall be reached by proceedings thereunder by the usual 


code “civil action.”** ‘This section has been construed as providing the 
statutory equivalent of a judgment creditor’s bill."* It is interesting to 
note at this point that similar statutes in Illinois and New Jersey have 
been construed as extending only to those trust interests which have been 
declared by the cestui, and a creditor will be turned away in those cases 
where the trust was established by third parties.*” 


With the exception of Massachusetts and Connecticut,"* 


it is univer- 
sally required, as a condition precedent to the maintenance of the 
creditor’s bill, that the complainant must have first secured a judgment 
at law. This requirement is consistent with the age-old equity principle 
that a complainant must first have exhausted his legal remedy before 
applying to the ancillary jurisdiction of the Court of Chancery. This 
is the Ohio rule under section 11760, and was also a requirement under 
the former chancery procedure.'® Although it was sometimes required, 
under the old equity practice, that the complainant show both a judg- 
ment at law and a return of execution unsatisfied, section 11760 so far 
modifies that rule that it is only necessary to show that the judgment 
debtor does not have personal or real property subject to levy on execu- 
tion sufficient to satisfy the judgment.” It will be observed that in the 
principal case the plaintiffs had met both these requirements. 

As is the case with most rules’ of law, the requirement that the com- 
plainant first reduce his claim to a judgment prior to proceeding toward 


*® Ohio Jurisprudence, Vol. 40, Trusts, Sec. 211. 

"! This section provides: “When a judgment debtor has not personal or real property 
subject to levy on execution sufficient to satisfy the judgment, any equitable interest which 
he has in real estate, as mortgagor, mortgagee or otherwise, or any interest he has in 
banking, turnpike, bridge or joint stock company, or in a money contract, claim or chose 
in action, due or to become due to him, or in a judgment or order, or money, goods or 
effects which he has in the possession of any person, or body politic or corporate, shall be 
subject to the payment of the judgment, by action.” 

™ Dunbar v. Harrison, 18 Ohio St. 24 (1868); Trust Co. v. Burkhart, 17 Ohio N.P. 
(N.S.) 401 (1914). 

*® Cahill’s Ill. Rev. Stats. (1929) Chap. 22, sec. 49; 191 Ill. 598 (1901); 141 U.S. 
296, 11 S. Ct. 1005 (1890); N.J. Comp. Stats. (1910) p. 435, sec. 70; 30 N.J.E. 645 
(1879); 69 N.J.E. 337 (1905); 73 N.J.E. 590 (1908); 58 N.J.L. 29 (1895). 

* Wilson v. Martin-Wilson Co., 1§1 Mass. 515, 24 N.E. 784 (1890); Barry v. 
Abbott, 100 Mass. 396 (1868); Huntington v. JaJcobs, et al., 72 Conn. 45 (1899), where 
it is said: “It is not necessary in this state for a creditor to obtain judgment before he 
can maintain a creditor’s bill, since the judgment may be rendered in the very action in 
which the equitable relief is asked.” 

*® Hegler v. Grove, 63 Ohio St. 404 (1900); Hays v. Turnpike Co., 1 (H) C.S.C.R. 
281 (1885); Sccithart v. Shaum, 24 Ohio St. 432 (1873); Clark v. Strong, 16 Ohio 
317 (1847). 

™* Card v. Walbridge, 18 Ohio 411 (1849). 
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a creditor’s bill has some exceptions. These exceptions may be classified 
into three general groups, as follows: 

1. Where the creditor is entitled to payment out of a special or 
trust fund.*’ 

2. Where the debtor is deceased or out of the jurisdiction so that a 
personal judgment cannot be obtained.** 

3. Where the creditor, by reason of some positive rule of law cannot 
obtain a judgment and execution, as in the case of married 
women and minors."” 

An Ohio case illustrating the first exception is Darst v. Pittsburgh 
etc. R. Co.*° In that case the railroad issued bonds and to secure the 
payment of principal and interest, executed a deed of trust giving the 
trustee the right to take possession of the debtor’s property in case of 
default. To provide for this payment the directors of the railroad estab- 
lished a sinking fund, with directions that contributions were to be made 
to this fund after payment of the expenses of operating and maintaining 
the road. The plaintiff furnished materials to the railroad, and then 
brought a bill in equity asking that one of the company’s agents be 
directed to pay over to him certain cash which he had received in the 
conduct of the business. In granting relief, notwithstanding the fact 
there had been no prior judgment at law, the court said “the petition 
is in fact more properly in the nature of a bill to administer a trust or 
enforce specific performance of a trust duty, or a charge or lien upon 
a fund, all of which belong to the equity jurisdiction of courts.” 

Of cases falling within the second and third classes set out above it 
may be said that the only remedy the creditor has is in equity and conse- 
quently he cannot be expected to attempt to secure a judgment at law. 

Another question which arises in creditors’ suits against a cestut’s 
interest is that of parties to the action. It has been held by the Massa- 
chusetts court”? that “if it be made to appear that the . . . property 
. . . is held by a trustee, it will be necessary for the plaintiff, in order to 
entitle himsélf to a decree, to amend his bill by making the trustee a 
party.” Although Ohio has never had occasion to pass on this point, 
a study of our code provisions would seem to make such a joinder 


essential to the maintenance of the action,” since the trustee holds legal 


‘? Marion Deposit Bank v. McWilliams, 2 Ohio Dec. Rep. 142 (1859); Darst \ 
Pittsburgh, Ft. W. S C. R. Co., 3 Ghio Dec. Rep. 199 (1859). 

‘* Seth-Grosvenor & Co., Adm. v. Austin, et al., 6 Ohio 104 (1833); Heaton \ 
Dickson & Trust Co., 153 Mo. App. 312 (1910). 

” Elliott v. Lawhead, 43 Ohio St. 171 (1885). 

*° 3 Ohio Dec. Rep. 199 (1859). 

* Rogers v. Ward, 8 Allen (Mass.) 387 (1864). 

*2'G.C. 11255 provides: “Any person may be made a defendant who has or claims an 
interest in the controversy adverse to the plaintiff, or who is a necessary party to a com- 
plete determination or settlement of a question involved therein.” 
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title. Where the order directs the trustee to pay the creditor the amount 
of the claim, it is clearly established that the trustee is entitled to 
indemnity, and may charge the estate with the amount of such pay- 
ment. It is clear that such charges are properly credited as an expense 
of administration, and “the expenses of a trustee in the execution of the 
trust, are a lien upon the estate; and he will not be compelled to part 
with the property until his disbursements are paid.”** However, the 
procedure most likely to be pursued by the trustee in such a case is that 
of exoneration. Under this procedure the trustee is entitled to demand 
that the estate assume the burden that has been directed against him, thus 
relieving him of liability in the matter. Since the creditor’s right is 
derivative and not absolute in this respect (being dependent upon the 
cestui’s right to claim the fund) unlike the claim of a party injured by 
a tort of the trustee, the trustee will be permitted to claim exoneration, 
thus avoiding any responsibility or risk of loss in the matter through the 
insolvency of the cestut. 

Still a further problem may arise in connection with the creditor’s 
right to subject the cestu?s interest to payment of his claim: namely, 
what extent or amount of the cestuz’s interest will be taken, the income 
only, or the entire trust fund including the capital? This will in part 
depend upon the nature of the cestua’s interest, i.e., life tenant or 
remainderman, for in no event will the creditor be entitled to more than 
the cestui could claim. But assuming a case where the cestui is to ulti- 
mately receive the entire fund, which at the time of the proceeding is 
being held in trust, it is intimated by Mr. Bogert** that this question 
would be decided by the court in its discretion. 

A Kentucky case which supports that position is Marshall’s Trustee 
v. Rash, et al.,”’ in which it was apparent that the rents and profits from 
the trust res, a farm, would not meet the claim of the creditor within 
a reasonable time and, consequently, the court ordered a sale of the 
premises. In many cases, however, a sale of the premises is not advisable 
as it may result in an unjust loss being thrown upon the cestui. This is 
due to the fact that in many cases the cestui will have but a life estate, 
or an interest conditioned upon some remote or contingent event and 
it is a difficult, if not impossible task, to place a fair value on that interest 
without working a sacrifice on the beneficiary. In such a case the court 
will, upon application, appoint a receiver, who, as an officer of the court, 
manages the property and turns the rents and profits over to the court 
to be paid to the creditor, thus avoiding such hardships.*° 


*® Rensellaer & S. R. Co. v. Miller, 47 Vt. 146 (1874). 

“* I. Bogert, TRUSTS AND TRUSTEES, $44. 

*° 87 Ky. 116 (1888). 

*° Showalter, et al. v. G. H. Nunnelley Co., et al., 201 Ky. §95 (1924). 
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Up to this point we have been dealing with the ordinary active trust 
in which the cestuz has a valid enforceable interest, together with the 
right to institute proceedings to recover the same in the event the trustee 
fails or refuses to make regular payments of earnings or principal accord- 
ing to the directions contained in the trust instrument. Mr. Perry, in 
summarizing the problem of the creditor of the cestut que trust, says, 
““As a rule creditors or persons who have rendered service to the cestui 
may, by proceedings in equity, reach the beneficial interest including the 
right to future income, unless there is a valid restraint upon alienation 
or anticipation.””** 

The latter part of this comment will be devoted to a brief outline of 
those classes of trusts of which Mr. Perry speaks, as imposing some 
restraint on alienation or anticipation. 

Those types of interests wherein the nature of the trust prevents 
their subjection to payment of the cestui’s debts may be classified into 
five general groups as follows: 

1. Where the cestui’s interest is remote, uncertain, or contingent,” 

2. Where the trustee’s power of distribution is dicretionary,”” 

3. Where the trust is designed for maintenance and support of the 
cestut,*° 

4. Where the particular debtor-cestui is one of a group of cestuts 

whose interests are inseparable,** 

Where there is a spendthrift trust.*? 

Ihe cases in the first class divide themselves into three groups; 


Wi 


’ 


7 2 Perry, TRUSTS AND TRUSTEES, Sec. 815a, page 1378. 

*® Russell v. Milton, 133 Mass. 180 (1882); Hill v. Fulmer et al., 39 So. 53 (Miss.) 
(1905); Myer v. Thompson et al., 35 Hun. (N.Y.) 561 (1885); First National Bank of 
Spartanburg, S. C. et al. v. Dougan et al., 250 F. 510 (1918). 

*° Morris v. Daiker Admr. et al., 35 Ohio App. 394, 172 N.E. 540 (1929); Brown 
v. Lumbert, trustee, 221 Mass. 419 (1915); Hall v. Williams et al., 120 Mass. 344 
(1876); Hinckley v. Williams et al., 1 Cush. (Mass.) 490 (1848; Wemyss v. White, 
et al., 1§9 Mass. 484 (1893); Keyser v. Mitchell, 67 Pa. 473 (1871); Banfield v. Wiggin 
and Trustee, 58 N.H. 155 (1877); Wolfman v. Webster and Trustee, 77 N.H. 24 (1913); 
Parker, trustee v. Carpenter, et al, 77 N.H. 453 (1915); Raymond v. Tiffany, et al, 
112 N.Y.S. 262 (1908). 

*° Fortner v. Phillips, 124 Ark. 395 (1916); Holmes, et al. v. Bushnell, et al., 80 
Conn. 233 (1907); Baker v. Brown, et al., 146 Mass 369 (1888); Mitchell v. Choctaw 
Bank, 107 Miss. 314, 65 So. 278 (1914); Chase v. Currier, 63 N.H. go (1884). 

*1 Brooks v. Raynolds, §9 F. 923 (1893); Bell v. Watkins, 82 Ala. 512 (1886); 
St. John, Admr. v. Dann, et al., 66 Conn. 401 (1895); The Tolland County Mutual Fire 
Insurance Co. v. Underwood, et al., 50 Conn. 493 (1883); McCann v. Taylor, et al., 10 
Md. 418 (1857); Brown v. Postell, 4 Rich. Eq. (S.C.) 71 (1851); Roberts, et al. v. Gall, 
35 Vt. 28 (1861); Damhoff v. Shambaugh, et al., 200 Iowa 1155 (1925); Russell, et al. 
v. Meyers, trustee, 202 Ky. 593 (1924); Rudd v. Hagan, 86 Ky. 159 (1887); Talley, 
et al. v. Ferguson, trustee, et al., 64 W. Va. 328 (1908). 

*° Congress Hotel Co. v. Martin, 312 Ill. 318, 143 N.E. 838 (1924); Rose Vv. 
Southern Mich. Nat. Bank, 255 Mich. 275, 238 N.W. 284 (1931); Flanagan v. Olderog, 
226 N.W. 316, 118 Neb. 745 (1929); L’Hommedieu v. L’Hommedieu, 98 N.J. Eq. 554 
131 A. 302 (1926); Keating v. Keating, 182 Iowa 1056, 165 N.W. 74 (1917). 
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(a) those where the cestui’s interest is dependent upon the fulfillment 
of a condition precedent, (b) those involving mere future or contingent 
interests, and (c) those which are apt to be defeated by a condition 
subsequent. In cases involving a condition precedent the courts invari- 
ably deny the creditor relief; thus where a testator left his property in 
trust for his son who was to have the principal of the fund “when he 
shall become financially solvent and able to pay his just debts and liabil- 
ities,” relief was denied.** There is some split of authority with regard 
to mere future or contingent interests with the majority denying relief 
on the theory that it is inequitable for the creditor to seize and destroy 
the property of the cestuz which is so uncertain and contingent that it 
cannot be fairly appraised or sold. In a typical case** where there was a 
direction to hold a fund in trust for the testator’s widow for life, and 
on her death to divide the fund into as many parts as there were children 
of their marriage then living, or having died, who had issue then living, 
and to hold such parts in trust for them, it was held that during the life 
time of the widow, a creditor of one of the testator’s sons could not 
subject his interest to payment of the debt, the court saying, “his (the 
son’s) interest, if vested, is uncertain and contingent,” and not therefore 
subject to payment of his debts.*° Of this class of cases Perry says, “A 
remote, uncertain, contingent, beneficial interest cannot be reached.”** 
The principal case is an illustration of the attitude of the courts with 
respect to cases where the cestui’s interest is subject to the fulfillment of 
a condition subsequent. Where,*as in that case, the interest may be 
wholly divested by the occurrence of the future event (unprofitable busi- 
ness for three years), the courts will deny relief. But where the happen- 
ing of the event operates merely to decrease the cestuds interest the 
courts will grant the creditor relief and subject the interest to the pay- 
ment of the claim. Such a case was presented in the Federal Court*’ 
where the testatrix devised her property to her daughter in trust “for 
herself and her children, born and to be born,” and a creditor sought 
to reach the daughter’s interest. It was held there that “the possibility 
of after born children lessening the interest of each beneficiary does not 
convert the cestui’s estate into a bare contingency.” 

Of the cases falling within the second class Mr. Bogert says,** “If 

*8 Hull y. Farmers Loan and Trust Co., 245 U.S. 312, 38 S. Ct. 103 (1917). 

** Russell vy. Milton, supra, note 28. 

°° Creditors were successful in Thompson v. Zurich State Bank, 124 Kans. 425, 260 
Pac. 658 (1927), contingent on living until brother comes of age. Dickison v. Ogden’s 
Ex’r., 89 Ky. 162, 12 S.W. 191 (1889), contingent on surviving parent. Reilly v. Mac- 
henzie, 151 Md. 216, 134 Atl. 502 (1926), son’s interest dependent upon surviving 
mother. 

** > Perry, TRUSTS, Sec. 815a, page 1380. 


*' First National Bank of Spartanburg, S. C., et al. v. Dougan, et al., supra, note 28. 
35 
Bogert, TRUSTS AND TRUSTEES, $50. 
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the trust is for the purpose of enabling the trustee to apply the income of 
the trust res to the use of the beneficiary and is wholly discretionary, so 
that the cestut may receive nothing at all, the creditors of the cestui 
have no rights in the trust property or trust income prior to application 
by the trustee.” An Ohio case illustrating this principle is Morris y. 
Daiker*® in which the settlor devised her property in trust for her chil- 
dren “‘to be paid at convenient intervals in the trustee’s discretion and 
in such amounts as he may deem proper.” It was held that a “trust of 
income and capital payable within the trustee’s discretion does not pass 
a vested interest to the beneficiary that may be reached by a judgment 
creditor.” 

The rule seems to be logically sound since the fundamental principle 
behind the creditor’s subjecting the cestui’s interest is the alienability of 
that interest and if the power of the trustee is discretionary, so that the 
cestut may get nothing, he has nothing which he may alienate. There 
is the further cogent reason for the rule, as stated in Keyser v. 
Mitchell,” “To subject the income to an execution would end the 
trustee’s discretion and defeat the testator’s intent.” Maryland has held 
in connection with such cases, that where it is made to appear that the 
trustee unreasonably withholds payment with the purpose of defeating 
the creditor’s claim, the court will permit the creditor to maintain a bill 
to reach the fund.** A few states have allowed the creditor relief in 
spite of discretionary clauses in the trust instrument.** 

The courts will deny relief to the cestua’s creditors in the third class 
of cases on the theory that a trust for the support or maintenance of the 
cestut is one which is personal in character and cannot be made the sub- 
ject of a creditor’s bill. It has been held that the cestui of such a trust 
has no interest which he can alienate and consequently there is nothing 
for the creditor to receive.** A case which aptly states the rule is Holmes, 
et al. v. Bushnell, et al.“* where it is said, “The beneficiary of a testa- 
mentary trust fund which is to be expended by the trustee only for his 
personal cémfort and support cannot pledge the future income of the 
fund to the payment of his business losses; and therefore, if such a pledge 
be attempted by him, a court of equity will not enforce it, nor in any 
other way undertake to divert to business creditors of the beneficiary 
what was clearly intended and is needed to secure him the necessaries 
of life.” 

*® 35 Ohio App. 394, 172 N.E. 540 (1929). 

** 67 Pa. 473 (1871). 

*? Pole v. Pietsch, et al., 61 Md. 570 (1883). 

** Marshall’s Trustee v. Rash, et al., 87 Ky. 116 (1888). 


*® Fortner v. Phillips, 124 Ark. 395 (1916). 
** 80 Conn. 233 (1907). 
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Cases falling within the fourth class refuse to give the creditor relief 
on the ground that the interest of the cestui, being one of a group, is 
inseparable; and in the absence of a provision in, the trust instrument 
permitting partition will hold that it would be violative of the settlor’s 
intent to impose a lien on the entire estate for the benefit of a creditor 
of a single cestutz. Of course this rule has no application where the debt 
was undertaken for the benefit of the entire group; consequently trusts 
for the benefit of one person and his family may be subjected to payment 
of such obligations. It might be noted in this connection that the most 
common cases involving this point are those in which trusts have been 
created for some designated person “and his family.” 

The cases falling within the fifth class, namely, spendthrift trusts, 
are those in which the settlor has anticipated the problem of creditors 
of the cestut and has sought to protect the estate against their claims. 
Since the subject of spendthrift trusts constitutes a large field of the law 
of trusts it is not feasible in this comment to do more than indicate some 
of the characteristics and problems surrounding them. For an admirable 
treatment of the subject, the reader is referred to Professor Griswold’s 
work*® where he sets forth the subject in detail together with the case 
history of this type of trust in each of the states. 

A spendthrift trust may be briefly defined as an equitable interest, 
usually for life (though it may be created for a term), the alienability 
of which is restrained. No definite wording is necessary for their crea- 
tion, but as a general rule there is usually a provision directing the trustee 
to pay the income “into the hands” of the cestus. The cestui of such a 
trust may enjoy all the benefits of the ordinary active trust, since his 
interest is absolute, but at the same time his interest is immune from the 
claims of his creditors. 

The most serious question concerning this type of trust is that of 
its validity. They have never been recognized in England*, and the 
American jurisdictions have divided on the issue. Those jurisdictions 
refusing to sustain them do so because of the alienability restraint; those 
which uphold them do so on the theory that the settlor is entitled to do 
that which he wishes with his property.*’ 

As indicated by Professor Griswold, the Ohio cases are in confusion, 
and the problem has never been squarely presented in our courts. The 

** Erwin N. Griswold, “Spendthrift Trusts” (1936); See also an article by White, 
— on Alienation and Indestructible Trusts in Ohio” 2 U. of Cin. L. Rev. 333 

“The English Courts have recognized an exception in those cases where a married 
woman is the cestui of such a trust. 


*" A factor which is never considered when a devise conflicts with the rule against 
perpetuities, etc. 
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strong language used by Welch, J., in Hobbs v. Smith** would seem to 
reject them, and a still greater obstacle opposed to them would seem to 
be the wording of the Code provision 11760 discussed above, which 
makes any equitable interest of a judgment debtor subject to the claims 
of his creditors. 

The distinctions should be noted at this point between the spend- 
thrift trust (where recognized ), the trust for support and the discretion- 
ary trust. In all three cases the interest of the cestuis is immune to the 
claims of creditors, but for different reasons. In the case of the spend- 
thrift trust immunity is the result of an express provision in the instru- 
ment which prevents alienation; the cestu?’s interest in a trust for support 
is, by its nature, incapable of being subjected to creditors’ claims; and 
the discretionary trust affords the creditor no relief because the bene- 
ficiary has no property in the fund which he could compel the trustee to 
pay to him. For a detailed discussion of these distinctions the reader is 
referred to the Restatement of Trusts.” 

Professor Griswold points out, as has been indicated in the foregoing 
part of this comment, that the Ohio courts have refused relief to the 
creditor in those cases involving discretionary trusts, but this must not 
be taken as indicating a favorable attitude toward spendthrift trusts 
because of the distinctions observed above. The following quotation 
from Ohio Jurisprudence” serves also to support the contention advanced 
above: “As to the right of a creditor to subject the income of a trust 
established for the benefit of the judgment debtor, it seems to be defi- 
nitely established by the Ohio decisions that if the beneficiary of the 
trust has any vested separable interest therein, so that he could by action 
compel the payment to himself by the trustee of any portion of the 
income, such interest or portion would be within the reach of his cred- 
itors in a creditors’ suit. 1 other words, the creditors of the beneficiary 
have such rights, but only such, against the trust estate as the beneficiary 
himself might exercise.” 

In light’ of what has been said in this comment it appears that the 
principal case was properly decided on its facts. The interest there cre- 
ated in the defendant was not such an absolute, certain and uncondi- 
tional one as to justify the court’s granting the plaintiffs their requested 
aid in execution. The interest of the defendant was subject to the opera- 
tion of a condition subsequent and apt to be totally defeated by the 
trustee’s exercise of the power to liquidate the business following three 
year’s unprofitable operation. Of course, had there been an amount due 


** 15 Ohio St. 419 (1864). 


*® RESTATEMENT, TRUSTS, secs. 154, 155. 
60 


Vol. 11., Creditors’ Suits, Sec. 23, page 1002. 














NOTES AND COMMENTS 139 


and owing the defendant by the trustee at the time of the proceeding 
the court would have been justified in awarding that sum to the plain- 
tiffs. In such a case the defendant would have had a vested separable 
interest. However, the facts indicated that at the date of filing the peti- 
tion the defendant’s salary account was overdrawn, and there was no 
assurance that the trust would continue in the future. 

CHARLEs A. REYNARD 


WORKMEN’S COMPENSATION 


CoursE OF EMPLOYMENT—DEATH OF AGGRESSOR 
IN AN AFFRAY 


The Lick Run and Clay Company, a mining corporation in Athens 
county, was involved in a miner’s strike due to its “open shop” policy. 
The decedent, Peter J. Merz, although owner of one-fifth of the stock 
of the company and president of its board of directors, worked in the 
mine as an ordinary employee, “filling coal.” That he was an employee 
of the company is admitted by both parties. During the strike the com- 
pany had placed the decedent in charge of men to protect its property. 
While off duty but on his way to the office of the company to make a 
report, decedent was killed in a fight with his son-in-law, James 
McManaway. It appears that the trouble between the two men was 
a result of the labor dispute at thé mine, McManaway being a supporter 
of the union. It also appears that the decedent had been under the 
influence of liquor and had engaged in an argument with, and had 
threatened, McManaway at his home before the two men encountered 
each other on the road where the killing took place, one and a half 
miles from the mine. The application of the decedent’s widow for com- 
pensation was denied by the Industrial Commission. On appeal to the 
common pleas and court of appeals her application was upheld. The 
Supreme Court, however, reversed the decision saying, “such death was 
not compensable, there being no direct causal connection between the 
employment and death.” Merz v. Industrial Comm., 134 Ohio St. 36, 
15 N.E. (2d) 632, 11 Ohio Op. 414 (1938). 

The Constitution of Ohio, Art. II, Sec. 35, provides as follows: 
“For the purpose of providing compensation to workmen and their 
dependents, for death, injuries or occupational disease, occasioned in the 
course of such workmen’s employment, laws may be passed establishing 
a state fund. . . . ” The Ohio General Code, Sec. 1465-68, provides: 


“Every employee . . . who is injured, and the dependents of such as 
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are killed in the course of employment, wheresover such injury has 
occurred . . . shall be paid such compensation out of the state insurance 
fund. - 

The framers of the constitution intended to provide that the employ- 
ment should have some causal connection, directly or incidentally, with 
the injury, either through its activities, its conditions or its environment. 
Industrial Comm. v. Weigandt, 102 Ohio St. 1, 130 N.E. 38 (1921); 
Grabler Mfg. Co. v. Wrobel, 125 Ohio St. 265, 181 N.E. 97 (1932). 
The court in the principal case said, ““Decedent’s employment as captain 
of the guard at the mine was a circumstance which had no causal rela- 
tion to his death.” It based its decision on the fact that the “decedent 
was killed outside the zone of employment, a distance of about one and 
a half miles from the mine property of the company and on premises 
not under its control.” 

“Zone of employment” is generally thought of as being the actual 
premises of the employer and injuries received thereon, provided a causal 
connection can be set up, are compensable. 42 Ohio Jur., sec. 52; 
Auberger v. Industrial Comm., 38 Ohio App. 203, 175 N.E. 628, 10 
Ohio Abs. 116 (1930). But the courts have developed the ‘ 


coming” rule which has extended the zone of employment to include 


‘going and 


not only the premises of the employer but also adjacent premises used by 
the employee as a means of ingress and egress with express or implied 
consent of the employer. Campbell, Workmen’s Compensation, sec. 
170; Industrial Comm. v. Henry, 124 Ohio St. 616, 180 N.E. 194, 
10 Ohio Abs. 393 (1932); Cudahy Packing Co. v. Parramore, 263 
U.S. 418, 44 Sup. Ct. 153 (1923). 

Gregory v. Industrial Comm., 129 Ohio St. 365, 195 N.E. 699, 
2 Ohio Op. 370 (1935), held the injury of an employee of an “open 
shop” mine compensable when he was attacked on his employer’s prem- 
ises by union sympathizers from other nearby mines while he was 
approaching within two hundred and fifty yards of the place of active 
employment. In /ndustrial Comm. v. Barber, 117 Ohio St. 373, 159 
N.E. 363 (1927), it was held that an injury received on a dead end 
street 20 or 40 feet from the gate of the company was compensable. 
The court felt that such a public street was within the zone of employ- 
ment because it was under the control of the employer and it was the 
only unobstructed access to the premises. But Rourke’s Case, 237 Mass. 
360, 129 N.E. 603, 13 A.L.R. 546 (1921), held that where an 
employee was assaulted on a public street, one hundred and fifty feet 
from the plant, by a striker’s picket, after leaving his place of employ- 
ment and proceeding towards his boarding house, he was outside the 
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zone of employment. The court said that the relation of master and 
servant was suspended when the employee left the place of actual 
employment for the day. 

From the decisions of the above cases it seems quite evident that 
where the work is at a fixed place, the courts have pretty well limited 
the zone of employment to the premises of the employer and adjacent 
property wholly or partially under his control. There is no merit in the 
proposition that an employee whose duties have a fixed situs can be in 
the discharge of those duties when he is a mile away, traveling upon a 
public highway for the purpose of reaching his place of employment. 
Industrial Comm. v. Heil, 123 Ohio St. 604, 607, 176 N.E. 458 
(1931); Fike v. Goodyear Tire and Rubber Co., 56 Ohio App. 197, 
23 Ohio Abs. 480, 484 (1937). 

The definition of “zone of employment” and the “going and com- 
ing” rule, just discussed, apply only to cases where the employee’s work 
is at a fixed place. See note 4 O.S.L.J. 119 (1937). However, an 
employee may recover if injured while off the premises if his employment 
is such that it does not require his being at a fixed place. Jmdustrial 
Comm. v. Davison, 118 Ohio St. 180, 160 N.E. 693, 6 Ohio Abs. 188 
(1928); Bersche v. Industrial Comm., 56 Ohio App. 236, 10 N.E. 
(2d) 285, 24 Ohio Abs. 549, 9 Ohio Op. 325, noted in 4 O.S.L.J. 
119 (1937); /ndustrial Comm. v. Dense, 14 Ohio App. 224, 32 Ohio 
C.C. (N.S.) 552, 19 Ohio L. Rep. 44 (1920). A salesman’s death 
was held compensable when he was killed in an automobile accident 
while on his way home after taking some orders for his employer. 
Industrial Comm. v. Dense, supra. A dean of a college was injured 
while making an address at a high school commencement and it was 
held that his injury was received while in the course of his employment 
since such activity was a duty required of him. IJmdustrial Comm. v. 
Davison, supra. And in Bersche v. Industrial Comm., supra, the court 
held an employee’s death compensable when he was shot at a convention 
in Wisconsin, four hundred miles from his employer’s office. It is to be 
noted that in these cases the employees were all injured while in their 
regular course of employment. They had not deviated from their duties 
for any personal reasons. 

In the principal case the decedent, as captain of the guard, was 
employed at a fixed place, namely, at the mine. The zone of his employ- 
ment would include only the premises of the company or adjacent 
property wholly or partially under its control. Therefore when he was 
injured one and a half miles from the mine on a public road, he was 
clearly outside the zone of employment. Since, however, at the time of 
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his injury he was on the way to the company office to make a report, it 
might be argued that his duty to make a report would permit the appli- 
cation of the rule of the cases involving employees whose employment 
is not at a fixed place. But the court was correct in not applying the 
rule because decedent was off duty at the time of the injury; he was 
in the vicinity of his own home; he probably had not yet started to the 
mine, but even if he had, he deviated from his duty to make a report by 
becoming engaged in an argument with, and attacking, his son-in-law. 

It is a very generally accepted rule that where an employee is 
injured in a fight with another employee, the injured party is not entitled 
to compensation if he is the aggressor. Industrial Comm. v. Bankes, 
127 Ohio St. 517, 189 N.E. 437 (1934), held that where an employee 
himself instigates and participates in “horse-play” while on duty, it is he, 
and not the environment, who creates the hazard. In the principal case 
the decedent, to quote from the case, “returned home from work 
apparently under the influence of liquor. Soon after his arrival, he 
argued with his son and beat him. After that subsided, decedent armed 
himself with an axe and went to McManaway’s porch and threatened 
him. A few minutes later, decedent and McManaway encountered one 
another on the road not far from where they lived. A fight ensued, 
in which decedent stabbed McManaway and the latter shot and killed 
the decedent.” Here there was no horseplay but simply a drunken 
brawl instigated and participated in by the decedent. Decedent was 
clearly the aggressor in the fatal combat and even had the fight taken 
place on the premises of the employer, he could not have been entitled 
to compensation. 

In conclusion it seems that the court was quite correct in holding 
that the decedent was outside the zone of employment and that there 
was no direct causal connection between the employment and his death. 
The court, however, might well have decided the case on the further 
ground that the decedent’s own act of aggression brought about his death. 

' PHILip AULTMAN 
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During the Fall Quarter of 1935 the Bar Association became 
increasingly active and, despite the fact that it has had less money on 
which to operate, managed to present a well-rounded program for the 
student body. 

The first regular meeting for the scholastic year 1938-39 was held 
December 14, 1938, and at that time the usual general questions of 
policy were discussed. 

Under the guidance of Arthur E. Orlean, Arthur W. Meifert and 
Robert O. Read, the Moot Court of Page Hall, which has been dormant 
for several years, was revived to offer competition among the first-year 
students. Senior students sat as judges in two flights of elimination. The 
present scheme of the Moot Court activity calls for a second round of 
eliminations during the Winter Quarter, 1939, with members of the 
Faculty presiding at the hearings. 

The Annual Bench and Bar Smoker was held October 25, at 
Pomerene Hall, with Mell G. Underwood, Jr., and Robert H. Jones 
in charge. Many of the Columbus attorneys were present, and those 
assembled were privileged to hear short talks by Chief Justice Weygandt 
and Judge Zimmerman of the Ohio Supreme Court, Federal District 
Judge Mell G. Underwood, Sr., and Dean H. W. Arant of the Law 
College. 

Homecoming Day, November 19, witnessed the annual presenta- 
tions of canes to the Senior Class by Professor Frank Strong, with Class 
President, George D. Young, accepting for the group. 

The Book Exchange experienced its most profitable quarter in its 
history under the very able management of Daniel Johnson. The 
Exchange operated on both the barter and sale-resale bases and, by 
increasing the number of texts and casebooks handled to a very consider- 


143 





144 LAW JOURNAL — DECEMBER, 1938 


able extent, provided a great saving to the student group of the College 
as a whole. A loan was negotiated from the Student Senate Sinking 
Fund in order to facilitate expansion by the purchase of a greater supply 
of books than it has heretofore been possible to acquire. This loan is 


payable, at the option of the Exchange, not earlier than the Winter 
Quarter, 1939. 
At present plans are going forward for the Second Annual Law 


School Banquet, to be held February 28, 1939, at the Columbus Ath- 


letic Club. Held for the first time last February, the event is aimed 
toward moulding a closer spirit and interest among the Alumni, Students 
and Faculty of the Law School, and is hoped to supplement the Annual 
Smoker, and the Alumni Reunions. 

The Journat in hand is evidence of the industry and highly coop- 
erative service which is being rendered by the present management, 
under the direction of Ithamar D. Weed, Editor-in-Chief, and Vernon 
C. Lee, Business Manager. Despite the diminution in revenue from 
student fees, upon which the JOURNAL is in a large way dependent, 


R.H. J. 


publication has not been impeded. 














